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l. INTRODUCT I ON

A. Procedural History

On November 22, 1994, Stow Municipal Electric Department ("MED") petitioned
the Department of Publ ic Ut l 1ties (Department) for a determination of purchase price and
damages, i1f any, pursuant to G.L. c. 164, § 42 and 43 ("Section 42" and "Section 43,"
respectively) resulting from SMED's severance from the Hudson Muni cipal Light & Power
Department ("HL&PD") system. The petition was docketed as D.P.U. 94-176.

OnDecember 12,1994, HU4PD fi led 1 ts answer to SMED's petition. Massachusetts
Municipal lholesale Electric Company (MMIEC") was allowed to intervene as a party on
the limited 1ssue of what impact this dispute would have on MMIEC and whether and how
the Department should consider such impact, if any, as a public interest factor pursuant to
Section 8. Massachusetts Electric Company (MECO") was granted | imited participant
status for the purpose of filing briefs.

The Department held a publ 1 c hearing 1nSudbury, Massachusetts, on February7,

1995. On April 6, 1995, SMED, HL&PD, MMIEC and MECo filed pre-hearing briefs.

Section £ provides that, once a town has voted to establ ishamunicipal light plant by
passing two town meeting votes, the town may purchase from the entity which had
previously served the town, at such price and on such terms as may be agreed upon,
the portion of the plant and property within its limits. Sectionfprovides that, if
parties cannot agree as to the price or the property to be included inthe purchase
withinlXdays of the passage of the final town meeting vote, either party may apply
to the Department for a determination of what property ought, inthe public interest,
tobe 1ncluded 1nthe purchase andwhat pricewould reflect the fairvalue of such
property. Section & further provides that such price shall include damages, i1f any,
that the Department finds would be caused by the severance of the property proposed
to be included 1n the purchase from the property of the owner.
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The Department also conducted publ ic and evidentiary hearings at 1ts offices onJune 12, 3,
14, 15, and 19, 1995. At the hearings, SMED presented the testimony of two witnesses:
Lee Smith, chiefeconomistwithLaCapra Associates ; and Edmund Felloni, president of
Consulting Engineers Group, Inc. and super intendent of eng ineer ing and operations for the
Town of llellesley Municipal Light Plant. HLPD presented the testimony of two
witnesses: Robert G. Taylor, a senior consultant with R.I. Beck; and John J. Reed,
president of keed Consulting Group. MMIIEC sponsored the testimony of James Fuller,
assistant treasurer and treasury department manager of MMIEC. The record contains 28
exhibits and 3 record requests. SMED, HL&PD, MMIEC and MECo filed initial post-
hearing briefs on August 3., 1995, and reply briefs on September 14, 1995.

B. Background

On June 30, 1993, the Town of Stow (‘Stow"), In connection with Stow's 1ntent to
sever from the HL(PD system, petitioned the Department for anadvisory rul ing that
severance damages, as used inSection 8, specifically exclude consequential and economic
damages relating towholesale power purchase contracts and other contractual relationships
relating to the ownershiporpurchase of electric generation. hepetitionwasdocketed as

D.P.U. 93-124. HL&PD moved to dismiss Stow's petition? On May 5, 1994, the

On September 7, 1993, HL&PD f1 led a motion for a stay of the briefing schedule and
amotion for ahearing onHUPD's motion to dismiss. The Hearing Officer denied
HLPD's motion for a stay on September 28, 1993. Hearing Officer's Ruling On
Motion to Stay Briefing Period, D.P.U. 93-124, at 4 (September 29, 1993). HL&PD
appealed the Hearing Officer'sful ing to the Commission. OnNovember 29, 1993,
the Department 1ssued an Order denying HLéPD's appeal of the Hearing Officer’'s
ruling. Town of Stow, D.P.U. 93-124 (1993).
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Department i ssued anOrder, denying HLPD's motiontodismiss and stating that the
Department was not prepared to make a conclusive determination inan advisory ruling that
severance damages, as a matter of law, either do or donot include liabilities suchas
consequential and economi c damages relating to contractual relationships. Town of Stow,
D.P.U. 93-124-A (1994). The Department determined that this 1ssue mustbe litigated fully
before the Department could enunciate a final positiononseverance damages. Id. at 2.

On May 11, 1994, Stow filed a Motion for Reconsideration of the Department’'s

advisory ruling inTown of Stow, D.P.U. 93-124-A (1994). In Town of Stow,

D.P.U. 93-124-B (1994), the Department clarified itspreviousruling by stating that the
Department regarded first-time 1mpression constructions of a statute as best made during
adjudication of an actual controversy.

On May 4, 1993 and on June 1, 1994, pursuant to St. 1898, c. 164, & 12-14 and
Sections £ and &3, Stow passed town meeting votes to establishamunicipal electric
department, which 1t named Stow Municipal Electric Department. The votes were certified
to the Department pursuant to G.L. c. 164, § 37. SMED and HLPD negotiated for the
statutori ly mandated 15 days, but were unable to agree as to what property should be
included 1n a sale between SMED and HL&PD, or at what price. See G.L. c. 164, § 43.

SMED then petitioned the Department for such a determination.
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11. DETERMINATION OF PROPERTY IN PRCHASE

A. Introduction

Anumber of statutes address the 1ssue of what property should be included inthis
purchase. First, Statute 1898, c. 143 ("Enabl ing Act'), the special act that authorizes
HL4PD to serve Stow, provides that i1 fStow were to vote to establ i1sh its ownmunicipal
plant, Stow shall purchase "the plant and property of the town of Hudson establ 1 shedwi thin
the limits of the town of Stow ...." The Enabl ing Act further provides that suchpurchase
shall be 1naccordance with the provisions of the Municipal OwnershipLaw, St. 1891,
C. 30, 812, 13, and 14, and of any general laws thereafter enacted relating to the purchase
of electric light plants by a municipality.

Statute 1891, c. 30, §2provides that 1 fthe central lighting station'liewithinthe
limits of the city or townwhich has voted to establ ish a plant ... such city or town shall
purchase as hereinprovided the whole of suchplant and property used 1nconnection
therewith, lyingwithinits limits..." This statute further provides that, if the central
lighting station does not "l1ie within the city or townwhichhas voted as aforesaid, then such
city or town shall only purchase that portionofplant and propertywhich lieswithinits
limits ...." St. 1891, c. 310, § 12. Sectwons 13 and 14 of St. 1891, c. 310 set forth the
procedures to enforce the obl igationto purchase under Section2by appointing aspecial

commissioner to determine what shall be purchased and to appeal thatdeterminationto a
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court, respectively. 5t. 1891, c. 310 has been amended a number of times.! The current
version of St. 1891, c. 310, § 12-14 is codified at G.L. c. 164, § 42-43.

Section £ provides that, once a town has voted to establ ishamunicipal 1ighting plant
by passing two town meeting votes, the town may purchase from the entity which had
previously served the town, at such price and on such terms as may be agreed upon, the
portion of the plant and propertywithin its limits. Section& provides that, 1fparties camot
agree as to the price or the property to be included 1n the purchase, erther party may apply to
the Department for "a determination as to what property ought in the public interest to be
included in the purchase and what price should be paid ...."

llith reference to the property to be included 1n the purchase, the parties have raised
anumber of 1ssues including: (1) what legislation controls; (2) how broadly the term
‘property’ shouldbe defined; and (3) what publ i c interest factors shouldbe considered in

determining what property ought to be included inthe purchase. hese 1ssues are addressed

below.
B. Controlling Legislation
L. Positions of the Parties
a. SMED

SMED argues that the Enabl ing Act, aspecial act, incorporates by reference (by

means of 1ts reference to §12-14 of c. 370, St. 1891) the provisi1ons of Sections 4 and 43,

3 See St. 1893, c. 454, 8§ 4 and 5; St. 1894, c. 538 R.L. 1902, c. 34, § 10 and 11;
St. 1903, c. 2557 St. 1905, c. 410, § 1; St. 1914, c. 742, § 100, 101, and 199
G.L. c. 164, § 427 St. 1929, c. 379, § 2.
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ageneral act,whichare consonant andnot inconsistentwiththe Enabling Act (SMED
Pre-Hearing Brief at 15). SMED argues that under this statutory interpretation, the property
to be purchased i1s limited to the physical plant and property establ 1 shed by HLEPD wi thin
Stow's town limits (id.).! Inder this interpretation, no other property, whether itwas
tangible or intangible, thanthat located 1nStow, couldbe included inthe purchase.

SMED further states that the provisions of St. 1898, c. 143, § 2, control in this
matter, arguing that the more specific language of a special statute (5t. 1898, c. 143, §2)
controls and limits the more general language of ageneral statute (G.L. c. 164, §43)

(SMEDReply Brief citing Plymouth County Retirement Associationv. Commissioner of

Public EmployeeRetirement, 410 Mass. 307, 312 (199]) ; Ri sk Management Foundation of

Harvard Medical Institutions v. Commissioner of Insurance, 47 Mass. 498, 505 (1990) ;

Hennessey v. Berger, 403 Mass. 648, 651 (1988); Pereira v. New England LNG Company,

364 Mass. 109, 118 (1973); Spriang v. Geriatric Authority of Holyoke, 394 Mass. 274,

! SMED cites the Enabling Act, which provides in pertinent part that:

The town of Stow shall, 1f itestablishes agasorelectric lightplant of
1ts own under the provisions of chapter three hundred and seventy of
the acts of the year eighteen hundred and ninety-one, be held to
purchase, and shall purchase, the plant and property of the town of
Hudson establishedwithinthe limits of the town of Stow, Inaccordance
with the provisions of section twelve, thirteen and fourteen of said
chapter three hundred and seventy and any amendments thereof ...
provided, further, that 1n such case the town of Hudson ... shall ... file
with the clerk of the latter town [Stow ] a schedule of saidproperty and
plant locatedwithinthe limits of the town of Stow, and thereafter the
town of Hudson shall sell, and the town of Stow shall buy the same in
accordancewithprovisions of sections twelve, thirteenand fourteen of
said chapter three hundred and seventy and any amendments thereof ...
[emphasis supplied].

(SMED Pre-Hearing Brief at 15, citing St. 1898, c. 143, § 2).
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281-282 (1985) ; I.D. Cowls v. Board of Assessors of Shutesbury, 3 Mass. App. Ct. 94,
946 (1993)).
b. HL&PD

HL&PD argues that the current version of Section 43 governs the terms of the
purchase and that thisversionallows abroader definitionof the termproperty than its
predecessor statute (HLPD Initial Post-Hearing Brief at 6-8). In support, HL&PD
contends that St. 1898, c. 143, § 2, provides that the purchase of the property is to be made
"Inaccordance with the provisions of sections 12, 13 and 14 of said chapter 3i0 [of

St. 1891] and any amendments thereof, and of any general laws hereafter enacted relating to

the purchase of electric light plantsby amunicipality .."(emphasis added) (id. at7).
Contrary to MED's interpretation that the incorporating language refers only to relevant
sections of 5t. 1891 as they existed 1n 1891 or when the 1898 special act was enacted,
HLEPD maintains that the reference to any subsequent amendments and appl 1cable general
laws necessarily means that the terms of a purchase might change from time to time (id).
According to HL(PD, by including "amendments" and "any general laws hereinafter

enacted,"the Legislature intended that the terms of the purchase under the 1898 Hudson-
Stow special actdepend on the versionof §12-14 of c. 310, St. 1891 and the general laws
in effect at the time of the purchase (1d.). HUPD notes that the current version of St.

1891, c. 310, § 12-14 is codified at G.L. c. 164, § 42-43 (id. at 8).

The current version of St. 1891, c. 310, § 12-14 i1s codified at G.L. c. 164,
8§ 42-43.
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C. MMIEC

MMIEC argues that the determination of the terms of any purchase from HL&PD
by SMED must be made with reference to Section43 (MMIEC Initial Post-HearingBrief
at 8). According to MMIEC, Section?of the special statute, 5t. 1898, c. 143, provides
that the purchase between HL4PD and Stow "shall be effected 1n accordance wi th the
provisions of c. 370, § 12, 13and 14 (as then in effect) "and any amendments thereof, and
of any general laws hereafter enacted relating to the purchase of electric lightplantsby a
municipality” (i1d. at8). MMIEC asserts that under well-establ 1 shed rules of statutory

construction, this language cannot be overlooked (id., citing School Commi ttee of Brockton

v. Teachers Retirement Board, 393 Mass. 256, 262 (1984)). In MMIEC's view, the

language musthbe giveneffect, andheld to meanwhat the words plainly signify, 1.e,, that
upon Stow's decision towithdraw from the HL&PD system, the terms of the purchase
requiredby the statute are to be determinedwi threference to, and inaccordance withthe
general laws then in effect (1d. at 8-9). MMIEC contends that Sections £ and 43 of
Chapter 164 are the applicable general laws (1d. at 9). MMIEC also contends that MED's
constructionofSt. 1898, c. 143, §2, which 1gnores the reference to "any general laws
hereafter enacted relating to the purchase of electric light plants by a municipality,’ renders
the language superfluous, 1ncontraventionof the rules of statutory construction (MMIEC
Reply Brief at 4-5).

d. MECo

In itsbrief, MECo notes that MED rel 1ed on the special act, St. 1898, c. 143, as an

independent limitonSectionf3 (MECo Initial Post-HearingBriefat6n.3). MECo states
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that 1ts analysis takes 1nto account onlySection4, butargues that the special act canand
should also be construed broadly to provide the Department with sufficient discretion tomeet
the public Interestand prevent an inappropriate cross subsidy inany sale (1d.). MECo
suggests that the reference inthe special act toany general laws hereafter enacted' allows
the special act to be read to incorporate the publ i c interest standard inSection&, together
withthe language 1nSection#, whichprovides the Departmentwithbroaddiscretionto set
a fairvalue, including reasonable severance damages 'hecessary to prevent unfair cross
sussidies ad assure the casistat inplemetation of Inportat state policies for the efficiet
and effective restructuring of the electric industry" (id.).

2. Analysis and Findings

All parties agree that the Enabl ing Act authorizes H4PD to provide electricity to the
inhabitants of Stow. St. 1898, c. 143, § 1. The Enabling Act, by 1ts reference to St. 1891,
c. 30, § 12-14, also establ i shes the terms and procedures for a purchase by Stow of
HL&PD's plant and property located 1nStow should Stow determine to establ 1sh 1ts own
municipal electric system. 5t. 1898, c. 143, §2. The 1ssue raisedby the parties 1swhether
the Enabling Act's reference to St. 1891, c. 310, § 12-14 incorporates the purchase terms
and procedures intheir form 1n1898 when the Enabl 1ng Act was enacted, or as they may be
changed from time to time.

Statutes whi ch Incomorate other statutes are considered erther statutes of specific

reference or statutes of general reference. 2B Singer, Sutherland Statutes and Statutory

Construction, §51.07, at 189-190 (5th ed. 1992) ("Sutherland’). A statute of specific

reference, as iIts e Inplies, refers specifically to a particular statute by 1ts title or section
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number. 1d., citingSalemé{Beverlylater SupplyBoardv. Commissioner ofRevenue, 26

Mass. App. Ct. 74 (1988). A general reference statute refers to the law on the subject
gererally. 1d. he distinction between statutes of specific reference and statutes of general
reference 1s significant indetermining whether subsequent legislation 1s also incorporated.

lhen a statute adopts the general law on a given subject, the reference 1s
construed to mean that the law Is as 1treads thereafter at any given time
including amendments subsequent to the time of adoption. This 1s to be

contrasted with adoption by reference of a l imited and particular provisions of
another statute, inwhichcase thereference doesnot included subsequent
amendments.

1d. at 190, citing George llilliams College v.Village of lill1ams Bay, 7 N.Ii.2d 891

(Wisc. Sup. Ct. 198). In other words, subsequent legislation i1s typically incorporated by
the referencing statute If i1t 1s a statute of general reference, but not i1f the statute 1s one of
specificreference. However, the above principlesdonot applywherethe legislature has
expressly or by strong 1mplication shown 1ts intention to incorporate subsequent amendments
with the statute." Sutherland § 51.08, at 192.

he Enabl ing Act contaiins a reference to l imited andparticularprovisions of another
statute, i1.e., Sections 12-14 of St. 1891, c. 310. Thus, the Enabling Act 1s a statute of
specific reference. However, the Enabl ing Act clearly provides that Stow shall purchase
plant and property from HLPD 1n accordance with the provisions of St. 1981, c. 310,
§ 12-14, "and any amendments thereof, and any general laws hereafter enacted relating to
the purchase of electric light plants by amunicipality ... Accordingly, the referencing
language 1n St. 1898, c. 143, § 2 must be read to mean that the law 1s as St. 1891, c. 3710

currently reads or as any general law on the subject reads. The currentversionofSt. 1891,
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c. 3N, § 12-14 is codified at G.L. c. 164, § 2 and £3.° Thus, Sections £ and 43 are
controlling.

Thisconclusion isalso supportedby anotherwell-settled canonof statutory
costructionr a statute should be construed so that effect 1s given to all 1ts provisias, so tat
nopartwill be inoperative or superfluous. 2ASinger, Sutherland, §46.06, at 119, citing

School Committee of Brockton v. Teachers' Retirement Board, 393 Mass. 256 (1984) ;

Pentucket Manor Chronic Hospital, Inc. v. kate Setting Commission, 394 Mass. 233 (1985) ;

See also Martin v. Hunter, 1 heat (14U5) 304 (1816) ; In Re Bergeron, 220 Mass. 472

(1915) ; Commonwealth v. lelosky, 216 Mass. 398 (1937). If the Department were to read

the Enabl ing Act as not incorporating by reference the currentversionofSt. 1891, c. 310,
§ 12-14, then the words "and any amendments thereof, of any general laws hereafter
enacted'wouldbe rendered superfluous. The Department therefore finds thatSections £
and 43 are controlling 1n this matter.

C. Definition of Property

At I1ssue 1s whether the term'property' has a limited definition to encompass only
physical, tangible property such as physical utility plant, or whether 1ts definition is broad so
as to include intangible things such as power purchase contracts and generating unit
ownership agreements (together "contracts'). The parties agree that "property' should at

leasthe defined so as to include inthe purchase all of HPD's phys i cal plant located in

6 Section 14 of c. 30, St. 1891, was codified at G.L. c. 164, § 4, which was

repealed by St. 1929, c. 379, §3. Thus, only G.L. c. 164, § 42 and 43 are
relevant.
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Stow. The partiesdisagree as to whether MED shouldbe responsible for aportionof the
contracts whichHUPD has entered into inorder to serve its customers, including those
who reside in Stow.

1. Positions of the Parties

a. SMED

SMED argues that the Enabl ing Act clearly defines the property for sale to be the
tangible plant and property physically located within the municipal 1ty whichhas voted to
establish 1ts own municipal plant (\MED Pre-Hearing Brief at 15-16; SMED Initial
Post-Hearing Brief at 11-13). According to SMED, HL&PD has no authority to "bind"
Stow or MED with respect to any generation plant physically located outside Hudson
(SMED Pre-Hearing Brief at 12; SMED Initial Post-Hearing Brief at 9). In support, SMED
argues that the statutory scheme limits Stow's exposure for the cost of HUFD's generation
acquisitions to generating units physically located within Hudson (MED PreHearing Brief
atl2; SMED Initial Post-HearingBriefat 9). MED ci tes the following language of St.
1898, c. 143, § 1, as controlling:

The town of Hudson may construct, establish and maintain in the town of

Stow, aplant for the distributionof gas and electricity, tobe manufactured at

1ts central station insaidHudson, for the purpose of furnishing I ight, heat and

power to the town of Stow for municipal use, and for the use of such of the

inhabitants of the town of Stow as may require and pay for the same ...
(emphasis supplied)

(SMED Initial Post-Hearing Brief at 9, citing St. 1898, c. 143, §1). SMED argues that

there has beenno change or expansionto this I imitationonHUPD's author ity to bind Stow
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(SMED Pre-Hearing Brief at 12, citing G.L. c. 164, § 422 and 43; SMED Initial Post-
Hearing Brief at 9, citing G.L. c. 164, § 4 and 43).

InMED's view, intangible property rights, suchas contractrights (and associated
contract l1abilities) shouldnotbe 1ncluded in the sale between HLEPD and Stow because
Stowwould have no right to take by purchase such intangiblerightsand l1abilities (MED
Pre-Hearing Brief at 16; SMED Initial Post-Hearing Brief at 13). SMED argues that,
1nasmuch as HUPD has contracts with numerous third parties whose consent would be
needed to "sell" portions of the contracts to \MED, the Department lacks authority to order
such involuntary assignments (SMEDReplyBriefat?). MED also argues that there 1sno
proposal before the Department as to what property outside of Stow shouldbe sold or
assigned to SMED (SMED Reply Brief at 3-4). SMED notes there is only HLPD's
proposal for MED's acquisition of a'"slice of the system," without further definition, before
the Department (1d. at 4, citing Exh. H-5, at 3).

b. HL&PD

HLPD argues that the property to be included i1n the purchase should include the
physical plant constituting HLPD's distribution system serving Stow and the portion of
HL&PD's power supply portfolio that 1s used to serve Stow (HLEPD Pre-Hearing Brief
at7, 8). HL&PD argues that 1t should be uncontroverted that all of the physical plant and
property constituting H¥PD's di stribution system serving Stow must be included in the
purchase (1d. at7). According to HLéPD, indetermining what property should be 1ncluded

inthe purchase, the Department should be guidedby the following provisionofSection&:
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Such property shall 1nclude such portion of the property of such person or

municipalitywithinthe limits of suchtownas is suitable for, and used i1n

comectionwith, the generationordistributionofgasorelectricitywithinsuch

limits ...
(HLPD Inntmal Post-Hearing Brief at 8, citing G.L. c. 164, § 43). HLPD contends that
this language i1s not exclusive and only states, at a minimum, what property mustbe included
inthe purchase (id. at 8). HUPD asserts that the Legislature has delegated to the
Department author ity to determine, based on the "publ 1 c 1Interest," what other property
should be 1ncluded in the purchase. (1d.).

HLPD argues that intangibles, such as contractual rights and obl igations, are
property and should be included in the purchase (1d. at 9). HUPD further argues that the

Supreme Judicial Court ("SJC") has defined "property’ in 1ts ordinary legal meaning as

‘extend[ ing] to every species of valuable right and interest' (id., citing Titusv. lerkelsen,

302 Mass. 84, 86 (1938)). HLPD also claims that many courts have recognized contracts,
and power supply contracts inparticular, asutility property andassets (id. at9-10, citing

Boston Elevated Rai lway v. Commonwealth, 310 Mass. 528, 555 (1942) ; Lynch v. Inited

States, 292 U.S. 571, 579 (1934) ; United States v. Augspurger, 452 Supp. 659 (I.D.N.Y.

1978) ; laspie Power & Light Company v. Tipton, 193 N.Ii. 643, 645 (lowa 1923) ;

Valparaiso Lighting Company v. Public Service Commission, 129 N.E. 13, P.U.R. 1921B

325, 33 (Indiana 1991) (parentheticals omitted)).
HL&PD contends that the language i1nSection 43 excluding from the sale certain
intangibles, such as future eaming capacity and goodwi ll, addresses the 1ssue of the

valuation of the property, not the threshold 1ssue of what property i1s to be included inthe
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sale (HUPD Initial Post-Hearing Brief at 10). Further, HL&PD argues that power

contracts are not part of future earning capac ity but rather are part of the property to be
purchased or 1ncluded 1n severance damages (1d. at 1l). By analogy, HUPD asserts that 1n
a statute that was enacted six years before the original version of Section 4, the Legislature
provided that a water company could sell, among other things, rights and easements as part
of the water company's property to be sold to the city, but excluded from the valuation of
the property "future eaming capacity, or future goodwi ll, or onaccount of the franchise of

the company' (1d. at 11, citing St. 1895, c. 451, §16 ; Gloucester later Supply Company v.

Gloucester, 1719 Mass. 365, 370 (1901)).

HL&PD also argues that the version of Section 43 that was 1nexistence when the
1898HudsonStow spec 1al actwas enacted expressly includes intangibles inthe conceptof
‘property’ (id. atll). hat statute provided that a special commissioner'shall thereafter

adjudi cate what property, real or personal, including rights and easements, shall be sold by

the one purchased by the other" (1d. at 11, citing St. 1891, c. 310, § 13 (emphas i s added)).
HLEPD contends that this language inthe original versionofSectionf3demonstrates that
the Legislature intended the term"property’ to include intangible property inthe purchase
(id. at 11-12).
lith regard to SMED's argument that HL,PD could not "bind' Stow's customers

under purchased power contracts because HLéPDwas only authorized to serve Stowwi th
electricitymanufacturedwithinHudson, H4D states that 1thas expl icitstatutoryauthority
to enter into purchased power contracts and to sell that power to the inhabi tants of Stow

(HL&PD Reply Brief at 9, citing G.L. c. 164, § 51 and 65). HL&PD also asserts that
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under Section3of the actrequiringHLPD to serve Stow (St. 1898), there 1sno limitation

that such power be generated within Hudson (1d., citing St. 1898, c. 143, § 3). HL&D

argues that MED's suggestion thatHUPD 1s Iimited to exclusively serving Stow from
generators locatedwi thin Hudsonwould contravene least-costplaming principles and prudent
utilitypractice (1d.). HL&PD contends that the language referenced by SMED 1 s merely
descriptive of the state of technology at that time (id. at 9).
c. MMIEC

MMIEC argues that the Section 4 sets out a minimum to be included in the
purchase, i1.e.,anypropertywithinthe limits of the purchasing townthat isused in
comection with the generation or distribution of electricity (MMIEC Initial PostHearing
Brief at 10). MMIEC notes that the word "property' has a comprehensive meaning which
extends to every species of valuable right, including such intangibles as power purchase

contracts (MMIEC Pre-Hearing Brief at 4, citing Titus v. Terkelsen, 302 Mass. 84, 86

(1939); MMWIEC Initial Post-Hearing Brief at 1], citing Boston Elevated fRailway v.

Commonwealth, 310 Mass. 528, 5% (1942) (other cites omitted)). MMIEC argues that

this conclusion isbuttressed by the fact that other sections of Chapter 16/ which authorize a
town to establ 1sh a municipal lighting plant uti lize the term ‘plant,"whichdenotes tangible
property (id. at5, citing G.L. c. 164, § 34-41). According to MMIEC, the Legislature's
use of the broader term'property"’ inSectionfl indicates adifferent intentionunder this
section (1d. athb).

MMIEC asserts that intangibles suchas "future earning capacity,"'goodwi ll"and

‘exclusive privileges derived from rights in the publ i c ways'are excluded from the valuation
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under Section& only because these things have 1imited or no value to the purchas ing town
(nd. at6, 12). Insupport, MMIEC argues that the future earning capacity of the selling
townhas I imitedvalue to the purchas ing town because the purchasing town is limitedby
G.L. c. 164, §58 1n the return it may earn from the operationofamunicipal lightplant (zd.

at 12-13, citing Newburyport llater Company, 168 Mass. 541, 55 (1897)). With reference

to goodwill or rights inthe publicways, MMIEC argues that under G.L. c. 164, § 34, all
towns are authorized to fumishelectricity to their residents, and to erect power lines over
publ1c ways for that purpose (id. at 6, 12, citing G.L. c. 164, § 34)). Consequently,

according to MIEC, a sell ing company's good wi ll or its rights inthe public ways are of

no value to the purchasing town (id., citing Newburyport llater Company v. City of

Newburyport, 168 Mass. at %3; Gloucester llater-Supply Company v. Gloucester, 179

Mass. 365, 381 (1901)).

d. MECoO

MECo argues that a broad definition of property, which includes power contracts, 1s
appropriate and consistentwith the Federal Energyfegulatory Commission's ("FERC)

definition of ‘facilities" under Section 23 of the Federal Power Act (MECo Pre-Hearing

Brief at 10, citing EnronPower Marketing, 65 FERC ] 61,305 (1993)). MECo claims that
under the Federal Power Act, power supply contracts are fundamental to the sale of
electricityandanessential asset ifone istobe inthe electric utilitybusiness (1d. at ).
MECo also asserts that power supply contracts and entitlements can add to or subtract value
from the uti li1ty'sbusiness, and should properly be addressed in the price and terms of any

sale of that business (1d.).
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According toMECo, abroaddefinitionof property i1s also consistentwiththe
applicationofthe broadpubl ic interest standard that the Department has usedwhen
evaluating other util ity transactions (1d.). As anexample, MEConotes the Department’'s
standard for evaluating mergers and acquisitions under G.L. c. 164, § 96, by which the
Department "‘considers the potential gains and losses 1naproposedmerger andacquisitionto
determine whether the proposed transaction is inthe public interest' (id., citing
D.P.U. 93-167-A at 18-19 (1994)).

According toMECo, Sectiondprovides the Departmentwithamplediscretionand
authority to allow HLEPD full recovery of the above-market-value component of existing
commitments made by HL4PD to serve Stow, which itterms stranded costs or stranded
investment (i1d.). According toMECo, the 1ssue ofvaluationofutil ity property under
Section 8 should be resolved consistently with the pol icies for stranded investment recovery

establ 1shed by the Department in Electric Industryfestructuring, D.P.U. 95-30 (1995) and

by FERC 1n 1tsNotice of Proposedfulemaking and Supplemental Notice of Proposed

fulemakiing, 70 FERC § 61,357 at 33,117-18 (1995) ("Open Access NOPR) (id. at 1).
MECo notes that FERC has determined that recovery of legitimate and verifiable stranded
costs should be allowed (1d. at 1, citing NOPR at 142).

2. Analysis and Findings

As found above, (Section 11.A.l.b.), Sections £ and 43 govern the terms and
procedure of this purchase. Therefore, the Department must interpret the meaning of the

termproperty’ as used inSection 4. To give this term meaning, the Department looks to
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the rules of statutory construction, judicial interpretations iIn analogous contexts, and the
legislative intent behind this statute.

By statute, words and phrases shall be construed according to the common and
approved usage of language, unless suchwords and phrases are technical innature.
G.L. c. 4,86, cl. 3. The SIC has held that the term "property," in 1ts ordinary legal
signification, 'extends to every species of valuable right and interest, and includes real and

personal property ...." Titus v. Terkelsen, 302 Mass. 84, 86 (1938) citing BostonéLowell

fRamlroad v. Salem & Lowell Rarlroad, 2 Gray 1, 3 (1854); latson v. Boston, 209 Mass.

18, 23(1911). The SJC also has held that intangibles suchas a license to construct a
railway structure are "property within the protection of article 10 of the Declaration of
REghts of the Commonwealth and the Fourteenth Amendment to the Constitutionof the

Inited States." Boston Elevated Rai lway v. Commonwealth, 310 Mass. 528, 554-555

(1942). "al 1d contracts are property, whether the obligorbe aprivate individual, a

municipality, aState or the Inited States." 1d. at 5%, citingLynchv. United States, 292

U.S. 571, 579 (1934).
The term'property,"as used inSection43, mustalsobe given its customary and
usual meaning. Suchameaningwould extend to every type of valuable right and interest.
The Department has also considered the legislative intentbehind the statute. Inthe
original version of Section 43, St. 1891, c. 310, the Legislature expressly included
intangibles i1nthe concept of ‘property." That statute provided that, whenparties fail to
agree onwhat mustbe sold, a special commissioner'shall thereafter adjudi cate what

property, real or personal, including rights and easements, shall be sold by the one and
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purchased by the other ...." 5t. 1891, c. 310, § 13. The Legislature’'s later exclusion of the
words "real or personal, including rights and easements' camnot be construed as evidence of
1ts intent to exclude such things from the purchase, but rather, canbe construed as
Legislative acknowledgement that the customary and usual meaning of the term‘property' is
sufficiently broad so as to include all classes of property.

The language i1nSectionf3whichexpressly excludes intangibles suchas future
eaming capacity, goodwill, or exclusive privileges or rights inthe publ 1 c ways from the
determinationofvaluedoesnot limitthe definitionofpropertytotangibleproperty. This
exclusionary language functions to modify or I imit the value of the property included ina
purchase between municipal ities and not to modify or limit the property 1tself included 1n that
purchase.

Further, for several reasons, the Department 1 snotpersuadedby SMED's argument

that, based on the language of the Enabl ing Act,? the property subject to purchase is limited

Specifically,Sectionf3provides that a party may petition the Department for:
adeterminationas towhatproperty ought inthe public interesttobe
included 1n the purchase and what price shouldbe paid, having inview
the cost of the property less a reasonable allowance for depreciation
and obsolescence, and any other element which may enter a
determination of a fair value of the property so purchased, but such
value shall be estimated without enhancement on account of future
earning capacity orgoodwill, or of exclusive privilegesderived from
rights in the public ways ....

8 St. 1898, c. 143, § 1, provides:
The town of Hudson may construct, establish and maintain in the town
of Stow, a plant for the distribution of gas and electricity, to be
manufactured at 1ts central station 1nsaidHudson, for the purpose of
furnishing I 1ght, heat and power to the town of Stow for municipal use,
(continued...)
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to property physically located within the geographic limits of Stow. SMED's argument 1s
flawed. The language 1nthe Enabl ing ActwhichallowsHUPDtodistributeelectricity
manufactured at 1ts central station inHudson 1s merely descriptive of the technology 1n 1898
It 1s doubtful that intoday's market and Industry, a provider of electricity could be limited to
providing electricity that 1tgenerates itself. Moreover, the Enabl ing Actmustbe interpreted
in light of other statutes which are not specifically related, but that apply to similar persons,
things orrelationships. 2BSinger, Sutherland at§ 53.03, at 233. HL4PD 1s authorized to
purchase electricity fromand to contract for the purchase, sale or maintenance of equipment,
supplies or materials with any town or corporationselling electricity. GL c. 164, §51. It
i1sclear fromthis legislation, enacted 1n197, that the Legislature 1ntended to confer on
municipal ities the authority to contract for power in order to conduct the business of
providingelectricservice. Inaddition, H4PD's practice of contracting forpower 1s
consistent with the Department’'s least-cost planning principles. See G.L. c. 164, §691 ;

Taunton Municipal Light Plant, D.P.U. 91-273/92-273 (Phase 11) (1995). Thus, the

HLPD's author ity to enter Into contracts 1s not limited by the provisions of the Enabling

Act and that such contracts may be considered "property" under Section 43.
Second, Sectionf3provides that the property to be included 1nthe purchase "shall

include suchportionof theproperty ... withinthe I imits of' the purchas ing town. lhenthe

word "include” 1s used, 1t 1s generally improper to conclude that what 1s not specifically

§...continued)
and for the use of such of the 1nhabitants of the town of Stow as may
require and pay for the same ....
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enumerated 1s excluded. 2A Singer, Sutherland at §47.23, at 217; see also Connerty v.

Metropolitan District Commission, 398 Mass 140, 149 n.8 (1986) (use of the word

"including’ InG.L. c. %8, §l0(c) indi cates that the enumerationof intentional torts inthe
section isnotanall-inclusive list). hus, the Department 1s not 1 imited by the language of
the Enabl ing Act or of Section&, to property locatedwithinStow 1n 1tsdeterminationof
what property should be included i1n the purchase.

Based on our analysi s of the language, intent and construction of the relevant statutes,
the Departmentdetermines, inthisSection, that the term'property'as used inSection4
can be broadly construed to encompass every type of property, including tangible property
such as H4PD's phys i cal plant located inStow and intangible property, including contracts.
Moreover, the Department determines that the property to be included 1n the sale between
HL&PD and SMED 1s not 1 imited by statute to thatwhich 1s physically located inStow.
However, the Department’'s analysi s does not conclude here. lhile the Department finds
that contracts are withinthe definitionof property, the Department, consistentwith the
language of Section 43, must analyze publ ic interest considerations to determine what
property should be included 1n the purchase.

D. Public Interest Considerations

1. Introduction

Section & states that a town which votes to establishamunicipal 11ghting plant but
fails toagree with i1ts existing electric provider as to the property to be purchased, may
petition the Department "for a determination as to what property ought inthe publ ic interest

to be included inthe purchase." G.L. c. 164, §43. There 1sno dispute among the parties
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that HLEPD's phys i cal plant located 1n Stow should be included in the sale between HLéPD
and SMED. However, within the context of the statute, an 1ssue arises as to whether the
Department should require \MED to purchase intangible property such as the rights and
obligations of power supply contracts devoted to Stow. The Departmentwi Il consider the
publ i c Interest indetermining whether the physical plant inStowaswell as the portionof
HL&PD's power supply portfol 1o devoted to Stow should be included in the sale. The
Department also addresses 1ssues which arise with respect to certain insurance escrow fuds
held by HL&PD.

2. Positions of the Parties

a. HL&PD

HL&PD contends that failure to include SMED's portion of HL&PD's power supply
portfol 1o, including contracts, i1n the property to be purchased would not be inthe public
interestbecause such failure would allow MED to reap benefits at the expense of HL&PD
ratepayers (HUPD Initial Post-Hearing Brief at 12-13). HLSPD states, as an alternative to
SMED's purchas ing HUPD's contracts, that SMED should pay stranded costs associated
withthe power supply portfolioacquired inorder to serve Stow (1d.). HL&PD defined
stranded costs as costs incurred because of 1ts obl igation to serve that may be 1n jeopardy of
belng recovered because of the departure of a customer or because of the transitionto amore

competitive marketplace (Exh. HL&PD-5, at 8, 16, citing Stranded Costs: A Study on the

Treatment of, and JJurisdictionOver, Electricltility CostsDuringTransitionto aMore

Competitive Industry, Edison Electric Institute; Exh. HL&PD-6, at b).
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HLEPD asserted that although Stow has always had the abil 1ty to municipal ize, the
opportunities that may now be avai lable to Stow are a result of recent regulatory changes that
have takenplace, particularly the restructuring process (Exh. HL&PD-5, at 7).° HL&PD
states that the 1ssues associatedwi th stranded costs and the obl 1gation to senve are the same
for investor-onned utilities and municipal utilities, ad that the Department needs to establish
policiesandguidelines thataddress these 1ssues forall electric customers inthe
Commonwealth (Exh. HL&PD-5, at 6-7).

HLEPD stated that Stow's departure from the HLPD system will cause HLEPD to
incur stranded costs in the amount of 0.4 million, consisting of §4.9 million in stranded
power generationcosts, approximately$millionfordistributionproperties inStow
(calculated using HUPD's reproduction costnew less depreciation method), and $653,943
In severance damages (Exhs. HLéPD-1, at 18, 23-24; HLEPD-5, at 16, 19). HL&PD used
the terms damages, severance damages, stranded power supply costs and compensation
interchangeably when referring to the amount that MED should be required to pay (HLPD
Initial Post-Hearing Brief at 13-15).

HL4PD often uses both claims (that the contracts are property to be included in the
sale and that MED should pay stranded costs) together and does not provide any details of
the proposition to require SMED to purchase its fair share of the contracts (id. at 13).

HLEPD supports bothclaimswithananalysi s todetermine the power supply costs stranded

° HPD mdentifies as regulatory changes the Public Util ity fegulatory Policies Act of
1978 ("PIRPA"), Energy Policy Act of 1992 ("EPAct"), the FERC Open Access
NOPR, and states' initiatives that have stimulated competition (Exh. HL&PD-5,
at 4-b).
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as a result of Stow departing the HLPD system (‘Stranded Cost Analysis' or "SCA")
(Exh. HL&PD-5, at 17).” HLéPD describes its analysis of stranded costs as calculating
the di fferential between the pr i ce HSPD could have purchased capac ity for inorder to meet
the needs of the remaining system's load and the higher priceHLUPD 1s"being forced to
accept in the way of capacity by the departure of Stow" (Ir. 2, at 111-112)."

HPD maintains that any consideration of the publ ic interest must take 1nto account
the possible harms and benefits to the public good (HLPD Initial Post-HearingBrief

at 12-13, citing Grafton County Electric Light and Power Company v. N\ew Hampshire,

77 N.H. 539 (1915)). HL4PD argues that public interestrequires that the portionof its
power supply portfol 1o that 1s dedicated to serve Stow (1.e., 1ts"sl1ce-of-system’) should be
included 1n the purchase because the Department has found that one customer class should

not receive benefits at the expense of another (id. at 3, citing InvestigationofGasltilities'

kRecovery of FERC Order 636 Transition Costs, D.P.U. 94-104-C at 19 (1994); D.P.U.

95-30 at 15(1995)). HLSPDma intains that, pursuanttopublicserviceobligations, 1twas
required to serve Stow at reasonable rates and to acquire a rel1able portfol 1o over an

appropriate planning horizon (id. at 13).

o According to HPD, the SCA incorporates all costs associated with the generation

and transmissioncosts ofHLéPD's resources and the depreciationand operating
expenses related to HLEPD's Investments (Exh. HL&PD-5, at 17).

i The SCA models the total power supply costs of the HUPD system, with and

without Stow as a customer, for the period 1995 through 2018 (Exh. HL&PD-5,

at 17, Table A). The SCA suggests that the departure of Stow from the HL&PD
systemwill cause "'stranded costs" of 4.9 million in 1995 dollars (Exh. HL&PD-5,
at 19, Table A).



D.P.U. 94-176 Page 26

Inresponse to SMED's contention thatno plant i1s actually stranded by Stow's
departure because of potential mitigation,?HLPD contends that, incalculating stranded
costs, ithas accounted for the mitigationof the load stranded by Stow's departure by
reflecting the economi c value of the use of the excess capacity in itsanalysis (id at i,
citinglr.3, at 49-5). InHLPD's case, the "use" of the capacity isaresultof internal
growth (Tr. 3, at 50).* HL&PD maintains that the SCA calculated "the revenues that
would have been rece 1ved from system growth and used those revenues to offset fixed
charges being stranded by Stow's departure" (HLSPD Initial Post-HearingBrief at bl).
H4PD concludes that, because the entire load stranded by Stow 1s expectedtobe utilizedto
meet forecasted growth inthe system, H4PD has mitigated the resulting stranded costs to
the extent possible (i1d.).

However, HLéPD asserts that it 1s importanttodistinguishbetween stranded

megawatts and strandeddollars (1d. at50, citingTr.2, at 112). HL.éPDtestifiedthat it is

L The SCA indi cates that, either wi thor withoutStow as a customer, additional

resources wouldneed to be procured to meet the projected load growth of the
HLEPD system and to replace expiring contracts (Exh. HLPD-5, Tables B & C;

Tr. 2, at 215). HLEPD End 1 cated that the incremental resources thatwould fulfill the
needs of load growth and expiring contracts on the HUPD system have not yet been
procured (Tr. 2, at 215-216).

8 HLEPD states that 1T Stow remains on the HUPD system, approximately 14

megawatts (‘MI") of new resource capacity are needed for 1996, with growth
continuing through the analysis period (Exh. HLPD-5, Table B at 1). The SCA
indicates that HLéPD's contract with Canal £, representing approximately 3 Mi of
resource, terminates during 1995 (Exh. HL&PD-5, Table B at 1). According to
HL&PD, 1 Stow departs the HL4PD system, approximately 8 Mil of new resources
are needed for 1996, wi th growth continu ing throughout the analysis period
(Exh. HL&PD-5, Table C at ).
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1nappropriate toview stranded costs i1n terms of excess plant ; H4PD maintains that the
Department has not found 1t appropriate to define stranded costs in terms of excess capacity
(1d. at 50, citing D.P.U. 95-30, at 32; Tr. 2, at 194). Rather, the question 1s whether
remaining H4D customers wi Il be required to incur increased costs as a result of Stow's
leaving the system (Exh. HL&PD-6, at 4-5). HL&PD testified that 1ts stranded cost
analysis didnot includemitigation (1.e, the sale of excess capacity) because the remaining
customers on the HUPD system are able to absorb the excess capacity (Ir. 2, at 111-112).
HL&PD contends that although HLPD may experience load growth simultaneous with
Stow's departure, HUSPD's embedded costs and Stow's obl igation to pay those costs still
exist (HLPD Initial Post-Hearing Brief at ).

Inresponse to SMED's argument that the uneconomic portion of HLPD's power
supply portfol 1o shouldnotbe recoverable by HL4PD because 1trepresents aroutine
business risk, H4D asserts that the FERC has rejected characterizationof autility's

long-term power commitments as atypical businessrisk (id. at4, citing Open Access

NOPR at 33,101). HL&PD contends that it 1s evident that 1t never assumed the risk of
stranded power supply costs because 1twas never compensated for such risk, and noted that

the rate of retum 1tearns has beenstatutori ly cappedateightpercent (id. at48, citing

G.L. c. 164, §58). HL&PD further contends that the ri sk of stranded costs would represent
an asymmetric risk, inthat H4P does not have the opportunity to real ize windfall benefit
greater than e ight percent should 1ts power supply portfoli1o increase invalue (id. at49).

HLPD notes that FERC evaluates the reasonableness of auti lity's expectations to

continue to serve a specific customer based, inpart, on the length of time the utility has
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provided service to the customer, andwhether a contractwithanotice provisionhas been

repeatedly renewed (1d. at 48, citing Open Access NORR at 33,117-18). HL&PD contends

that, because 1t provided service to Stow on a continuous basis for almostAyears, ithada
reasonable expectation that Stow would continue to purchase power from HLEPD (1d. at 48).
H4PD maintains that the power supply commitments for which 1t seeks cost recovery were
secured prior to 1986, and that there 1s no evidence that HL(PD had noti ce of Stow's likely
departure at that time (1d.).

HLPD argues that requiring SMED to pay a portion of HLPD's power supply
costs 1s consistentwiththe public Interest and the Department's goals for industry
restructuring because suchpaymentwould ensure that (1) as adeparting customer, SMED
would bear the consequences of its decision” and () one customer class would not benefit
at the expense of another” (HL&PD Reply Brief at 20, citing D.P.U. 95-30, at 15).

HLEPD asserts that SMED's proposal will require HLEPD's remaining ratepayers to pay
Increased costs because there are no shareholders who might absorb these costs (HL4PD

Initial Post-HearingBriefat 49). HLéPDmaintains that MED's intended departure from

i HLSPD asserts that departing customers shouldbe requiredtobear all costs for

whichthey are responsible 1norder to send accurate price signals for evaluating
supply altematives and to avoid uneconomic or inefficient bypasses H4PD Initial
Post-Hearing Brief at 14).

B HL&PD contends that, i f the Department does not require SMED to pay damages for

i1 ts stranded power supply costs or to purchase a portion of HUPD's power supply
portfol 1o, MED would be able to reap significantbenefits, suchas acquiring power
at low rates inthe current surplus market, at the expense of the people of Hudson,
who would be left wi th the more expensive power (HLPD Initial Post-Hearing
Brief at 20, citing Exh. HLEPD-5, at 10-11).
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the HL(PD systemwi Il not promote competition inthe generationsector (HLéPDReply
Briefat20). HLEPD further contends thatbecause SMED entered 1nto a seventeen-year,
all-requirements contract with Northeast Utilities/Littleton Electric Light Department
("NU/LELD")®*whi leHLéPDwi Il continue to make competitive purchases inthe market,
WMED's departure may have anegative impact uponcompetition inthe electric generation
industry since MEDwi Il not actively participate in market transactions (id. at 19). HD
argues that 1 f the Department interprets Section4to allow Stow to depart the HL&PD
systemwithout paying stranded costs, communi ties across Massachusetts that are served by
erthermunicipal or investor-ownedelectricutilitieswouldbe encouragedtoexploitthis
si1tuation to take advantage of low, short-term market rates at the expense of the utilities'
remaining customers (HLPD Initial Post-Hearing Brief at 49).

Inreference toSMED's arguments that HL&PD cannot prove that 1 ts power supply
decisions were prudent, HL(PD maintains that this 1ssue 1s immaterial 1n light of the
Hearing Officer’s rul ing that the prudence of H¥PD's power supply acquisitions 1s not
relevant to this proceeding (HLPD Reply Brief at 24). HLPD further argues that
"information’ referred to by SMED regarding the prudence of HL,PD's power supply
acquisitions was never presented on the record (1d. at 2).

lith regard to an insurance escrow fund establ ished 1n December 1984, HL&PD
stated that it is heldto Insure againstrate shock (Exhs. DPU-56 ; DPU-95). The fund has

been used over the years to pay bills, reduce and stabi l i1ze rates, and protect againstwide

16 SMED has negotiated to purchase its power supply from Littleton Electric Light
Department, which inturnprocures power fromNortheastitilities (Ir.4, at 10-11).
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variations in power purchase costs (Exhs. DPU-56 ; DPU-95). HL&PD reported that the
fund would also be used to pay MMIEC approximately $l.i million, as HLiPD's "step-
up" share of lermont's share of Project No. 6" (Exh. DPU-56; Tr. 3, at 30-31). In
addition, HPD stated that as of May 199, the fund also contains 84million associated
with the EastemMaine Electric Cooperative settlement, which 1sbeing retumedover time to
HL&PD customers (Exh. DPU-56). HL&PD stated that the insurance escrow fund 1s for the
benefit of the HUPD ratepayers and 1 s not specificallydedicated for the benefit of any one
group of customers (id.).

HLPD stated that SMED i1 s entitled to aportionof the insurance escrow funds only
1T MED's customers are wi ll ing to pay for the ir share of the power-supply costs i1nthe form
of sli1ce-of-system damages or other damages that have been Incurred to meet the projected
requirements of the system (Exh. HL&PD-6, at 7-8). HLPD stated that this share 1s

approximately $.1miallion (Tr. 3, at ). Subject to this condition and based on SMED's

1 The participants inMMIEC's projects have establ 1 shed contractual arrangements
whereby, ifasingle participant or group of participants shoulddefaulton the
agreement, that share of the project and associated payment responsibilities would be
allocated to the remaining participants (MMIEC Initial PostHearing Brief at 18-19).
That 1s, the remaining participants’ ownershipwouldbe subject to a step-up, oran
increased obligation, 1T HUPD defaults on Project No. 6 (1d.). The step-up
provision caps the level of additional plant ownership at 25 percent (1d.).

18 The .. million is the total of the settlement monies minus the $L.4million(r. 3,
at ). HLéPD's witness explained that, as of June 1, 1995, the Insurance escrow
accountwas approximately8million, consisting of .7 millionof settlement funds
associatedwithSeabrook, .8 mill 1on insettlement funds forPi lgrimNuclearPlant,
.5 million of retained earnings (Ir. 3, at 29-30). In addition, he noted that
Slimillionrelating tolermont Project No. 6 would also need to be funded from
this account (1d.). However, because HLPD's obligation to MMIEC for the

(continued...)
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load, HLéPD calculated the amount to be returned to SMED which would be approximately
12.6 percent of $5.1 million or $642,600 (id. at 29-31).
b. SMED

MED posits thatwhi le itmaybe 1nthe public interestto include the physical plant
located 1nStow in the purchase, the publ i c interest considerations argue against both the
inclusion of the contracts in the purchase and the associated costs as damages” (MED
Initial Post-HearingBrief at 12-13, 47). SMED asserts that even 1T the Department had
statutory authority to include the contracts as property inthe purchase (or to award H.4PD
damages related to these claimed stranded costs), five public Interest considerations argue
against H$PD's claim that 1tbe compensated for the costs assoc 1atedwith these contracts
(ud. at 47).

First, SMED contends that HL&PD's claim would preclude competition in the
electricity industry, undercutting a goal the Department has sought to establ 1sh for several
years (1d.). SMED asserts that, 1f the Department accepted HLiPD's position, no
municipalization pursuant to Section £ would ever occur (1d. at 48). SMED contends that
the Department's commitment to competition inthe electric industry requires that the

Department not allow claims that exceed the value of switching suppliers (id.).

8(...continued)
lermont ProjectNo. 6 step-up share 1s still being l1tigated, HPD indicated that a
percentage of the $l.imillionwould also be owed to SMED i fHL&PD prevails in
the case (1d.).

9 SMED's position will not be repeated in Section 111.B.2., below.
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Second, MED argues thatHLiPD's pos i tionregarding the property to be included
appears to "reward incompetence and puni sh competence" (id.). SMED maintains that,
should the Department accept HU{PD's presentation, the Department would be instituting a
pol1cy that awards higher damages to electric power systems wi th poor records of resource
planning than to those withgood records (1d. at48-49). Further, SMED maintains, the
Departmentwouldbe instituting apol icywhere the party with control of the resource
portfol 1o planning process, HUPD, would bear no riskwhi le the party wi thno control of
the planning process, SMED, would bear all of the risk (1d. at 49).

Third, MED contends that HUPD cannot prove that 1ts resource portfoliodecisions
were prudent (1d.). SMED maintains that HUPD's Envestments in nuclear capacity
(particularly the Seabrook nuclear plant), and the level of Investment in such capacity relative
to HUPD's load, were clearly imprudent (1d. at 52). SMED notes that the Hearing
Officer'sful ing of August 10, 199 struck certain evidence from the record on the grounds
that the Department " lacks the author 1 ty to evaluate the prudence of municipal lightplant
supply acquisitions and that the prudence concept has no appl ication inthe municipal
context™ (1d. at 53 n.36, citing Hearing Officer Rul ing dated August 10, 1995). SMED
argues that i1fthe Department lacks authority to evaluate prudence 1nthe contextofmunicipal
I 1ght departments, then the Department lacks the authority to order compensation for
imprudently-incurred stranded costs (id.).

Fourth, SMED asserts thatHUPD's claimof$20.4million,® which includes the

a HL&PD proposes that Stow pay an exit fee of $20.4 million, consisting of
(continued...)
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value of the physical property assigned to Stow, 1s unreasonable in light of the size of Stow's
load (currently 6.9 Miat peak) and in l1ght of the financial burden itwould impose upon
Stow's ratepayers (id. at 49-50).

Fifth, SMED argues thatHLiPDnow carries large cashbalances, whichare the
result of the settlement of various disputes over power supply costs and a retum of dollars
that were paid to MMIEC for power supply, referred to as "The Flush" (Exh. SMED-3,
at 11), andwhich indicate thatHLéPD has overbi lled Stow 1nthe past SMED Initial Post-
Hearing Brief at 50). For a discussion of "The Flush," see Section 111.B.2, below.

Although not termed 'publ 1 c iInterest considerations,’ MEDraises additional 1ssues
regarding the appropriateness of requiring MED to purchase a slice of H4PD's system or
awarding HUPD stranded costs associatedwith itsresource portfolio (1d. at5). SMED
testifiedthat the departure of 1ts load from the HLPD systemwi Il not cause HLEPD to be
left with any excess plant, since the loss of load wi ll be completely mitigated by the
additional load that 1s being added 1nHudson by the Digital Equipment Company chip plant
(Exh. SMED-3, at 6). SMED argues that HLéPD has no stranded generation assets, and in
fact, will need to procure additional resources to meet load growth, even 1T Stow departs the

HL&PD system (SMED Initial Post-Hearing Brief at 5). Therefore, SMED contends that

(...continued)
$14.9 million instranded power generationcosts, approximately$millionfor
distribution properties inStow (calculated using H4PD's reproduction cost new less
depreciation method), and $653,943 in severance damages (Exhs. HL&PD-1, at 18,
23-24; HL&PD-5, at 19).
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under the SCA, HPD's calculation of stranded costs 1s faulty since 1tessentially ignores
the offsetting effects of additional load on the HLPD system (1d. at %).

SMED maintains thatHUPD's stranded cost calculations are improper because they
include no mitigation (1d. at 60, citing Ir. 2, at 111-112). SMED argues that under
HUPD's method of calculating stranded costs, mitigation is irrelevant and, infact, cannot
occur ; even 1THUPD added 20Mi of load, the calculationwould sti Il showdamages (id.,
citingTr. 3, at 80). SMED contends that the failure of HLUPD's analysis to address
mitigationdirectly contradicts the Department's recently-stated pol 1cy that stranded cost
recovery must be net of reasonable mitigation efforts (id. at 61, cating D.P.U. 953, at 3).

MED also argues thatHuPD's stranded cost damage claim is improper because 1t
i s based upon an improperly-selected time period (i.e., 1995-218) (id. at 60). SMED
maintains that the %4-year time peri1odwas selected by H.{PD because the calculated anmual
costs tum into benefits at the end of the time period analyzed (1d.). MEDassertsthat it
would be inappropriate for the Department to accept ananalysis that pertains toatimeperiod
that measured only costs but not benefits (1d.).

Inarguing againstHLéPD's stranded cost claim, SMED contends that HL4PD does
not have an exclusive franchise inthe Stow service territory, and thus, onlyhadaright to
serve Stow unti I Stow took two town meeting votes not less than two and not more than
13 months apart (1d. at 61, citing G.L. c. 164 § 36). SMED calculates that HLPD had, in

effect, anexpectationthat 1twould serve Stowunti | aterminationprocess took place. his
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terminationprocess would be no more than approximately 30 months (id. at 61).* SMED
indicates that stranded cost recovery 1s dependent onperpetual andexclusive franchise rights
and, since there i1sno factual or equitable basis to determine that H4PD had an expectation
that 1t would serve Stow exclusively or permanently, SMED concludes that HLPD's
stranded cost recovery claim is invalid (1d. at 61-62).

WMED also asserts that the SCA produces perverse incentives inthat the calculation
would assesshigherdamages 1 fSMEDhadnegotiateda less expensive contractwith
NU/LELD, and lower damages i1 fSMED had negotiated a more expensive contractwith
NU/LELD (1d. at56). This differential occurs because the SCA 1ncorporates SMED's
contractprice as the proxy for the market price, assuming that HLéPD would be able to
secure the same price as \MED, and therefore wouldbe able to pass the savings (the
difference between embedded costs and market price) to all of 1ts customers
(Exh. HL&PD-5, Table A; Tr. 3, at 76-77).

C. MMIEC

MMIEC argues that, pursuant to the requirement of Section 43 to consider the
public Interest in 1ts determination of what property to include in the sale, the Department
must consider the interests of HLPD and others, including MMIEC (MMIEC Initial
Post-Hearing Brief at 14). MMIEC argues that SMED should "purchase . . . contract

obligations,' "take that portion of Hudson's power purchase contracts. .. allocable to'

4 The 30-month calculation is based on13months required for the two town votes,
five months (or 50 days) required for the negotiationperiod, and2months for the
Department to make a determination regarding the property and price to be
purchased. G.L. c. 164, § 42, 43.



D.P.U. 94-176 Page 36

Stow, and"compensat[ e] Hudson for contract obligations,"butdoesnotexplainor
distinguishbetween the meanings of these phrases (1d. at 15, 16, 20). MMIEC contends
that the legal precedent states that there 1s little orno logic inaresult that would favor one
public entity at the expense of another in this matter (id. at 15).

MMIEC argues that the Department's decisionshouldnotbe controlledby the
possibility that, iTHSPD 1s awarded the payment 1t seeks, MED's ratepayers may Incur a
greater burden after departing the HL(PD system than 1 f SMED remains on the HL&PD
system (1d.).

MIEC asserts that the public Interest requires utilities to recover costs associated
with contractual commitments undertaken pursuant to legal obligations to provide electric
service to their customers (id. at 16, catiangD.P.U. 95-30, at 29, 35). MMIEC maintains
that, consistentwithD.P.U. 9530, "such recovery 1s appropr i ate because 1tensures the
rel1abil ity of cottractual coomitments and the equal treatmentofsimi larly situatedutilities'

(nd., citing D.P.U. 95-30, at 35).

MMIEC notes that, becauseHL{PD Isamunicipal entity, itdoesnotearnarate of
return on 1ts power supply Investments (1d.). MMIEC argues that, unl 1 ke Investor-owned
utilitieswhichare compensated for higher levels of risk that they assume, HPD has not
earned a return for the risk 1t undertook to service Stow (1d.).

MMIEC argues that a determination that MED 1s not required to purchase contract
obligations that are allocable to Stowwould I 1kely impair MMIEC's credit rating because

MMIEC's credit rating depends, 1npart, onthe credit qual ity of the participants iIn
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MMIEC's projects, including HUPD (id. at 17).? MMIEC contends that the credit

qual ity of the participants inProjectNo. 6 1s particularly important because that project
represents MMIEC's largest share of Seabrook Init 1, and the default of the lermont and
Maine participants inProjectNo. 6 resulted ina step-up Increase incosts ofnearly
25 percent for the remaining participants (1d. at 17-18). MMIEC maintains that any
decisionby the Department inthis proceeding that would threatenHLPD's financial
stabi 1ty would thus affect MMIEC and MMIEC's abi 11ty to service other municipal light
plants InMassachusetts andne 1ghbor ing states and would be contrary to the public interest
(nd. at 18). MMIEC notes that the Massachusetts legislature establ 1 shed MMIEC to
perform an essential publ i c function and that the SIC has recognized that MMIEC functions

for the publicbenefit(ad., citingSt. 1975, c.715,82; Hull Municipal LightingPlantv.

Massachusetts Municipal lholesale Electric Company, 399 Mass. 640, 641 (1987)).

MMIEC concludes that any impairment of MMIEC's ability to finance and obtain
economical power suplies for 1tsparticipatts 1s coitrary to the public interestas 1dentified

and enunciated by the Legislature (1d.).

. MMIEC is a public corporationwhichhas no stockholders (Exh. MMIEC-1, at 1).

I'ts power supply program is financed entirely through the 1ssuance of revenue bonds
which are secured by the revenues derived primarily fromall of 1ts power sales
agreements (PSAs")withvariousmunicipalitiesandotherentities(id.). MMIEC
explained that 1thad 1ssued bonds to acquire ownership interests i1nSeabrook nit!
Nuclear Plant ("Seabrook") (MMIEC Initial Post-Hearing Brief at 17). HL&PD
entered 1nto PSAs withMMIEC 1n order to fulfill its obligationto serve its load
including Stow (ud.).
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d. MECoO

MECo notes that the Department stated in D.P.U. 95-30 that 1t s "in the public
interest to provide utilities a reasonable opportunity to collect stranded costs™ (MECo Initial
Post-Hearing Brief at 2-3, citing D.P.U. 95-30, at 33). MECo contends that the
Department’'s publ ic interest finding inD.P.U. 953 applies directly to 1ts determination
under Section 8 of the property and value at 1ssue i1n this case, "and provides the rationale
for the recogni tion of the commitments and costs assoc1ated wi thHEPD's power supply”
portfolio (id. at3-4). MECo argues that, consistent with D.P.U. 95-30, the Department
should make adetermination that does not "assign to other customers the stranded costs that

are appropriately allocated to a customer with options™ (a1d. at4, citiang D.P.U. 95-30,

at 38).

MECo maintains that the Department should find that the publ 1 C Interest requires that
an appropr iate share of HLUPD's stranded costs must be allocated to SMED, the only
customerwithoptions inthis case (1d). MECo asserts that this approach 1snecessary to
assure that H8D's stranded costs receive equal consideration inthis case with the stranded
costproposals thatwill be filed incompliancewithD.P.l. 95-30(1d.). MECo also states
that this approach Is necessary to provide consistency with the FERC's proposal for stranded
costrecoveryassociatedwithmunicipal 1zationandopenaccess inthe Open AccessNOR
which, according to MECo, 'establ 1shes that utilities wi Il be allowed to recover stranded
costs fromdeparting municipal customers through a wires charge' (MECo PreHearing Brief
at’, citing Open AccessNORR at 146). Also, MECo describes FERC's standard as stating

that, as amatter of causationand faimess, the stranded costs associated wi th the development
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of competitive wholesale markets should be assigned to the departing customers (id.,, citing

Open Access NORR at 1%, 175-178). MECo further argues that a Department

determination inthis proceeding that SMED should pay an appropr 1ate share of HUPD's
stranded costs would be consistent wi th the Department’'s pol 1cies for recovery of the
transition costs inthe gas industry and for sunk costs in the integrated resource management
process (1d. at 6, 9, citing D.P.U. 94-104-C at 21 (1995); D.P.U. 89-239, at 13-16 (1990);

D.P.U. 86-36-C at 81-86 (1988)).

3. Analysis and Findings

The Department has determined that Section& 1s the controlling legislation inthis
case, and thus, we are required to make adetermination'as to what property ought inthe
public interest to be included inthe purchase." Inso doing, the Departmentrelieson its

broad authority to balance competing interests. Cambridge ElectricLight Company,

D.P.U. 94-101/95-36, at 78 (1995) ; Commonwealth Electric Company v. Department of

Publicltilities, 397 Mass. 361, 369 (1986) ; Lowell Gas Light Company v. Department of

Public Utilities, 319 Mass. 46, 5 (1946).

here are several properties at 1ssue inthis proceeding: physical property located 1n
Stow, contracts and the assignment to Stow of the associated slice-of-system, and the
insurance escrow fundwhich 1s related to contracts. Indeterminingwhether it is inthe
public Interest to include these properties inthe transfer to Stow, the Department must take
1nMto account var 1ous concems regarding thi s potential purchase: the duplication of plant
(e.g., identical parallel equipment that MED might choose to install 1THSPD's equipment

1s unavai lable or overpriced) ad the closely related 1ssue of the creationof excessive unused
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plant ; the Department's authority to assign contracts; the effect of such assignment on
competition inpower markets; 1ssues surrounding stranded cost assessment, including the
applicability of our electric industry restructuring principles and their agplication here;? ad
the 1mpact of the sale on MMIEC's credit rating.

There 1snodispute thatHUPD's tangible assets geographically located 1nStow
shouldbe included inthe sale betweenHLPD and SMED. Given that such a transfer of
property would avoid plant dupl ication and the creation of excessive unused plant, the
Department finds that 1t 1s inthe public interestto include all physical property located in
Stow i1n the sale between HL4PD and SMED.

The most controversial 1ssue the Department must decide 1s whether the contracts
shouldbe 1ncluded inthe purchase. InSection 11.C.2, above, the Department found that the
term property appl ies to intangible property such as these contracts. However, there are
several problems i1napplying that property concept here. First, the statute was not designed
to address the special circumstance 1nwhich ownership of portions of contracts would be
transferred or assigned fromaseller to anunwi ll ing buyer ; such a transfer may notbe

feasible. Anassignment 1s acontract. Larabee v. PotvinLumber Company, Inc., 390

Mass. 636 (1983). A fundamental principle of contract law is thatbinding obligations can

onlyarise as aresultofvoluntary undertakings. Farringtonv.Tennessee, 95U.5. 679, 685

(1978). Ihena contract as awhole 1s assigned, there 1sno separationbetween the benefits

B Among the specific issueswe address are (1) Stow's opportunity todepart as aresult

of therestructuringprocess; () efficiency intheelectric industry; ) HLPD's
ability tomitigate potentially stranded costs ; and (4) potential rate impact for any
ratepayers.
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and the bhurdens. Chatham Pharmaceuticals, Inc.v. Angier Chemical Company, 347/ Mass.

208 (1964). Thus, SMED would have to be wi ll 1ng to accept the obligations aswell as the
benefits of the contracts at 1ssue. Clearly, MED isunwilling todo so. Inthis context, the
Department does nothave authority toassignacontract to apartywho isnotwilling to
accept the obligation of that contract.”

Inaddition, it may not be possible to track power supply contracts to the customers
who have been the beneficiaries of them. Inmany Instances, contract costswould have to be
identifiedanddivided into parts proportional to the amount of power used by each customer
or group of customers. The Departmentalsonotes that if itwere torequire SMED to
purchase the contracts, participants in the power market might be discouraged from signing
contracts, given the potential for subsequent Department intervention. Contracts are a
market mechani smfor agreements betweenwi ll ing parties andnota tool of regulation. his
type of Department 1ntervention could hinder competition. For the reasons stated above, the
Department finds that 1t 1snot inthe publ ic Interest to include the assignment of the power
purchase contracts or the associated slice-of-system in the property to be purchased by Stow.

However, HL&PD states 1ts claimregarding the contracts notonly as aclaimfor
property to be purchased by Stow but also as a claim for severance damages to be paidby
Stow and as a claim for stranded cost recovery pursuant to D.P.U. 95-30. It appears that the

essence of H4PD's claim 1 s not that the contracts shouldbe ass1gned to Stow, but rather

“ Compare the Department’'s author ity regarding contracts under the regulations

regarding the Integratedfesource Planning contracting process, 220 C.M.R §10.00
et seq.
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that HUPD should be compensated for the potentially stranded costs associ1ated with those
contracts. The Department mustdecide, as a general matter, whether 1t 1spossible for
utilities (includingmunicipal light departments) to receive compensation for stranded costs
associated with a customer's departure under Section4. hile anarrow reading of the
statute might lead to the conclusion that there should be no payment by the departing entity
where no property i1s transferred, 1t 1s appropriate to interpret the statute more broadly.
lhile the term property implies ownership, there may be situations inwhich a party may not
wish to obtain any ownership interests but 1nwhich the Department finds 1t is inthe public
interest to permit stranded cost recovery.

Inthis case, HiPD has raised the Department’s restructuring policy as arationale
for 1ts recovery of stranded costs. The Department has found that the recovery of stranded
costs 1s Inthe public Interest because such recovery will advance competitionas ameans to
increase efficiency inelectricgenerationand service provision. D.P.U. 9530, at %-36

(1995) ; Cambridge Electric Light Company, D.P.U. 94-101/95-36, at 80 (1995). In D.P.U.

95-3), at 29, the Department establ 1 shed guidel ines onthe recovery of stranded costs by
investor-owneduti lities. ecifically, the Department found thatelectric companies should
have a reasonable opportunity to recover net, nornmitigable, stranded costs associatedwith
commitments previously incurred pursuant to their legal obligations to provide electric
service. ld. The Department has also found that the designof a stranded cost recovery
mechanism must include mitigation and that uti lities must take all practicable measures to
mitigate stranded costsduring the transition.D.P.U. 95-30, at 29, 37. Inaddition, the

Department stated that stranded cost recovery mechani sms should be non-bypassable and
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non-discriminatory and should not assign to other customers the stranded costs that are
appropriately assigned to a customer with options. 1d. at 38.

The Department's Order inD.P.U. 95-30 did not distingu i sh between 1nvestor-owned
utilities admunicipal electric systems. A fair ad logical policy regarding stranded costs
requires that municipal electric systems be treated similarly to Investor-oned utilities, except
where substantial di fferences warrant di fferent treatment. The Department finds that,
consistentwith the requirement of Sectionf that 1t consider the public interest in
determining what property ought to be included inthe purchase, the Department has legal
authority to base 1tsdetermination, in part, upon a consideration of establ 1 shed restructuring
principles on the recovery of stranded costs. See D.P.U. 95-30, at 31-37.

InD.P.U. 95-30, at 35, 38, the Department addressed equity and responsibility as
considerations iInstranded costrecovery. The Department has the obl 1 gationto protect
ratepayers and to ensure that all customers have opportunities to benefitfromcompetition
and thatno one customer class benefits at the expense of another. The Department also
stated that a goal of the restructuring proceeding was to develop an efficient industry
structure. D.P.U. 95-30, at 13. Therefore, the Department must consider HUPD's claim
for contract costs 1n light of these principles.

Among the publ i c Interest factors we must consider inthis case 1showto enable a
municipal ity to take advantage of a statutory right to separate 1tself fromautility,while
balancing the interests of the municipal ity andthe utility. Althoughthe optionto

municipal 1ze under Section 8 has been avai lable to Stow for approximately Ayears, it 1s
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clearly the current situation inthe electric industny/ that isdriving itspetition. HD
asserts that tow's municipal ization could result 1na significant loss of customer base and
revenue to HL(PD. 1T HLEPD might later be unable to recover the revenue that 1s
necessary to cover 1ts embedded costs, then a stranded cost recovery charge may be
appropriate ; therefore, we next address whether the recovery 1s warranted.

In order to establ i sh that stranded cost recovery 1s warranted, a util 1ty must
demonstrate thatnet,non-mitigable stranded costs exist. SeeD.P.lU. 95-3,at 29. Implicit
inthis standard 1s that the costs mustbe documented. Also, under D.P.U. 95-3, those who
historically provided electricity to adeparting customer must clearly demonstrate that all
avai lable andreasonable means wi ll be takento mitigate the burdenplaced on customers to
pay for the stranded costs. Id. at3l. The duty to mitigate is the duty tominimize stranded
costs through a range of subordinate actions. Suchactions can include reducing fixed costs
(e.g., through the wr 1 te-off, accelerated depreciation, or sale of uneconomic Oor excess
production capacity, negotiating contract terminations), increasing sales (1.e., spreading fixed
costs over agreater number of units of production), sellingnew services, andselling

ancillary services.”

5 InD.P.U. 95-30, at 7, the Department identified increasedwholesale competition,
advances 1ncombined-cycle gas-turbine technology, and the installationofon-site
generating units by a few retai l customers as factors that have stimulated retail
competition. The Department also recognized the di fference between current 'retail
rates based on long-runhistorical costs and short-runwholesale prices that are low
due to excess capacity' as a factor that has contributed to the move toward
competition. Id. at7n.7.

% The Department’'s definitionof mitigation in Electric Industryfestructuring,
(continued...)
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There are several problems withHLPD's stranded costpresentation. Theprincipal
flaw 1s that HPD has not establ 1 shed that stranded costs exist. HPD's analysi s focused
onwhat 1t considered to be above-market costs potentially stranded by Stow's departure.
HLEPD's calculation 1s problematic because HLPD calculated stranded costs by
considering costs over the %4-year period that 1t expected Stow to remain 1ts customer ;
however, HLPD did not adequately demonstrate why the 2-year period would be
appropr i ate to a stranded cost calculation. Also, Hi4PD used the price that MED secured
in its contractwithLELD as a proxy for the marketprice againstwhichHUPD measured
1ts abovemarket costs. his market price proxy 1s problematic for several reasons, including
the fact that 1t provides an extremely narrow view of the market. Inaddition, the term of
SMED's agreementwithLELD i1sliyears,whileHLéPD couldbe securing purchases of
various amounts for di ffering amounts of time, which could affect any stranded cost level
More 1mportantly, above-market costs do not equal stranded costs; 1norder to establ 1sh that
costs are stranded, itmustbe demonstrated that they wouldnotbe recovered. See
D.P.U. 95-30, at 32.

Moreover, HLPD has not made a showing that 1t has taken all available and

reasonable means to mitigate, nor has 1t outl ined any efforts it plans to take to mitigate any

%(...continued)
D.P.U. 95-30, at 37 n.28, stated that " m] itigation measures could include the
following: () streamline existing operations; (2) identify supplemental revenue
streans to suyort existing gererating facilities; ) sell excess gererating facilities;
and (4) accelerate depreciationand assetwritedownprovisions. See, e.g.,Trigen-
Boston Energy Corporation Initial Comments atb."
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above-market price portion of the contracts that it secured in order to serve Stow.” The
mitigation that occurs Inthis case, which isdiscussedbelow, seems to be more the resultof
fortuirtous events thandi rect efforts by HPD. The Department cannot assign costs that
have not been adequately documented or whi ch HL&PD has not made any attempts to
mitigate. Because H4PDdidnot sufficiently demonstrate that any stranded costs wouldbe
incurred as a result of Stow's departure and made no presentation regarding 1ts attempts to
mitigate, the Department finds that no stranded cost recovery is warranted.®
Even 1T we were to accept HiPD's claim that potential above-market costs exist, the
Department would not allow the ir recovery as stranded costs because, based on the evidence
presented, they are mitigatedby additional loads and contract terminations. The record
indicates that HSDwi Il need to acquire additional resources iInthe near term regardless of
whether Stow departs the HL&PD system. The record further indicates thatHLPDdidnot
cosider 1ts attraction of incremental loads to equate to mitigation of the fixed costs Incunred
to serve Stow. HLEPD's SCA quanti fies the di fference between average, embedded costs
and incremental, marginal costs. Given offsetting new loads and contract terminations, based

on the SCA, the Department has calculated that costs allocated to remaining HLPD

A This isdespite the fact that HPD indi cated that 1t first became aware of MED's
interest inleaving the system throughanOctober 18,1991 article i1nthe Stow
Vi llager (Exh. DPU-3). HLiPD stated that 1t was not aware of any prior attempts
by Stow to leave the system (1d.).

8 The Department notes that the same conclusionwould have been reached had we
analyzed stranded costs as economi c severance damages, as HUPD contends would
be allowed under Section 43. The Department would have found that no such
damages should be awarded to HUPD because the record does not establ 1 sh that
these damages are direct and certain. See Section 111.C.
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ratepayers, whenadjusted for inflation,wi ll actuallydecrease over time. Basedonthe
record, the Department finds that as the HL{PD system grows, the fixed costs that were
historically paidby Stowwi Il be paid for by the revenues from additional loads in the
system. Importantly, because of these factors, H4PD customerswi ll not incur increasing
costs relative to the costs prior to the departure.

kregarding MMIEC's argument for assignment of stranded cost to Stow, whi le the
Department recognizes that a default on Project No. 6 by HL4PD could hurt MMIEC's
creditrating and increase the step-up for the other ProjectNo. 6 participants, there 1sno
evidence that the departure of Stow from the HL&PD systemwi 1l force HL(PD to default
on 1ts agreements with MMIEC. Therefore, the failure of SMED to purchase HL(PD's
contractsdoesnotcall intoquestionMMIEC's creditstabi lity. Because the record
indicates that the HUPD systemwi Il have no excess capacity as aresult of Stow's
departure, HiéPDwi Il notbe di sadvantaged 1nterms of useful capacity and it shouldbe
able to honor 1ts existing commitments.

Thus, the Department finds as a general matter that the consideration of stranded
costs i1n this situationwould be appropriate and consistent wi th the broader intent of the
statute and our restructuring policy. However, inthis particular instance, the Department
finds several reasons for not assigning a stranded cost charge, including: (1) HP has not
clearly establ 1 shed that stranded costs exist; (2 HPD has not made a showing that ithas
taken all available and reasonable means to mitigate; (3) H4PD has not made a showing
that 1twi Il take all avai lable and reasonable means tomitigate ; and () even 1 fwe were to

accept HiPD's presentati on of above-market costs, it appears that the costs would not be
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stranded. Accordingly, the Department finds that 1t 1s not in the public Interest to require
Stow to pay HUPD 1ts historical portion of fixed costs or to purchase a slice-of-system.

llith regard to the 1ssue of HUPD's Insurance escrow fund, which 1s related to the
recovery of contract costs, the Department agrees that the purpose of the account i1s to
protect against rate shock, and that MED would be entitled to a portion of the insurance
funds i1f 1t took responsibi 1ty for power supply costs, since one 1s dependent on the other
However, the Department has found above that SMED does not have any obligations for
HL&PD's power purchase contracts and costs. Therefore, the Department finds that SMED
has no claim to insurance escrow monies associated with such obligations and costs

111. VALUATION OF PROPERTY

Inthis section the Department’'s goal 1s to calculate the fair value of the physical
property to be included inthe sale to Stow. Indetermining the fairvalue of the property,
the Department wi Il consider the statutory language and intent, publ i c pol icy, Department
and appellate precedent, and accounting principles. The parties have advocated two distinct
valuationmethods, generating vastly different figures for the value of the property located 1n
Stow. The Department also considers the type of depreciationmethods appl 1ed to the gross
cost, the appropriate allocation, if any, of the reserve and contingency fund, and the current
depreciation of the HLéPD distribution plant to determine the value of the property.

A. Valuation Methods

1. Description

SMED and HL&PD have submitted two methods of valuation for the HL&PD

property located inStow, original cost lessdepreciation ('OCLD") and reproductioncost
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new less depreciration (RCNLD"). SMED advocates the use of OCLD based on the net
book value of the property. HL&PD advocates the use of RCNLD, but also presented an
alterative method of OCLD which is based on a current inventory of the property priced
back to the date of installation. Eachparty calculated a value of the property basedon its
preferredvaluationmethod. SMED calculated the value of the property inStowbased on
OCLD at $240,050 (Exh. SMED-3, at 12). HL&PD calculated RCNLD at $4,896,030, and

the alternative OCLD at $2,124,0609 (Exh. HL&PD-2, exhs. RGT-1, RGT-2).

2. Positions of the Parties?®

a. SMED

SMEDdefined OCLD as the netbook value of the plant minusdepreciation(see
Sectionl11B.foradiscussionofdepreciation) (Exh. MED-3, at?). MED indicated that
HLéPDdidnot maiantainrecords or calculate netbook values of plant by location (id.
at 3, 4). Therefore, inorder to calculate OCLD for the HL&PD property located in Stow,
SMED used the 1994 HL&PD Annual Return to the Department of Public Utilities (1994
fetum’) to establ 1 sh the original book value, the deprec 1ation rate by Department account
('DPU account"), and the December 31, 1994 value of HLEPD's entire distribution plant

(id.; see Exh. SMED-1).%

9 Ne 1 ther MECo nor MMIEC addressed the 1ssue of valuation methods in itsbriefsor

in hearings.

¥ The data uti lized by SMED from the 1994Return i s found inthe sectionentitled

‘ltility Plant - Electric," accounts 364 through 373 (Exh. SMED-1, at 17).
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SMED then developed an estimate of the OCLD for the plant in Stow as of
December 31, 1995 (Exhs. SMED-1; SMED-3, at 4). In order to estimate the cost of the
property inDecember 199, MED determined the ratio of plant addi tions to book value, by
account, averaged over the years 1992, 1993, and 1994 (Exh. SMED-3, at 4). SMED used
the nominal average, taking a percentage of the beginning year balance in the years 1992
through 1994 (Exh. DPU-2). SMED projected that plant additions, as well as retirements
and adjustments, fromDecember 1994 to December 1995, would accrue at the same rate as
over the three preceding years (Exh. SMED-3, at 4).

SMED applied an allocator to the adjusted book value, based on SMED
non-coincidentpeak as apercentage ofHL(PD total systemnon-coincidentpeak, to
determine the value of the portion of the HUPD distributionplant to be purchased by
SMED (1d. at 4, 5, workpaper 2a). SMED indi cated that the relationship of non-coincident
peak to distribution plait 1s that the distribution plant has to be sized to carry the entire load
in the system, and that the non-coincident peak would generate a slightly larger allocator than
coincidentpeak (Ir. 4, at 26). MED's mathematical calculationbased on loaddetermined
that the allocator for Stow's portion of the load i s 13.7 percent (Exh. SMED-3, exhibit 4).*

llmth reference to the RCNLD method of valuation, SMED notes that HL4PD did not

pay reproduction cost for its plant, but rather the original booked cost, and that cost-of-

. MED stated that, as analtemative to using the allocator method indetermining the

allocation of poles, the most relevant factor would be the mi les of wire that the poles
are carrying (Tr. 4, at 27). SMED indicated that, while Stow 1s larger than Hudson
Ingeographic area, Hudson has many more mi les of streets (1d.). MED estimated
the miles ofwire inStow to be approximately2-%miles, andthe miles ofwires on
the HL&PD system to be approximately 181 (1d. at 28).
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service rate regulation has always valued plant for ratemaking purposes at the net book value
(Exhs. SMED-3, at3; SMED-4, at12). SMED indicates that 'the cost of the property less a
reasonable allowance for depreciation and obsolescence ... has been repeatedly interpreted
by the SJC insimilar cases tomeanOCLD, the "'rate base"measure ofdamages (SMED
Initial Post-HearingBriefat64).” Further, SMED contends that two relevant cases
concerning the Appellate TaxBoard's ("AB') review of local property tax assessments,
whichuse the'fair cashvalue'as the basis forvaluation, donotrefer tofCNLD forutil ity

distributionplant (MED Initial PostHearing Brief at 6566, citing Boston Edi son Company

v. Board of Assessors of latertown, 387 Mass. 298 (1982) Boston Edison Company V.

Board of Assessors of latertown, 393 Mass. 511 (1984)).

MED asserts that valuing a property for purchase i1s the same asvaluing 1t for
ratemaking purposes (. 4, at 77). MED argues that because util ity rates InMassachusetts
are based upon the book value of the plant, any amount that apurchaser paidover rate base
wouldnotearnareturn (id.). Therefore, SMED contends, a purchaser wouldnot want to
pay more for the plant than 1t could put 1nto 1ts rate base (i1d.).

SMED also asserts that the plant has already beenpaid for by the ratepayers of
HLSPD, including ratepayers i1nStow, and that any upward adjustment to the netbook value

of the systemwould result in ratepayers’ paying for the same plant more than once

® SMED cited the following SJC decisions as endorsing OCLD: Southbridge v.
Southbridge llater Supply Company, 31 Mass. 209, 215-217 (1976) ; Oxford v.
Oxford later Company, 391 Mass. 581, 586-591 (1984) ; Edgartown v. Edgartown
llater Company, 415 Mass. 32, 34-35 (1993); Southbridge v. Southbridge later
Supply Company, 411 Mass. 675, 676-677 (1992) ; Falmouth v. Falmouth llater
Company, 180 Mass. 325, 330-333 (1902).
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(Exh. SMED-4, at 14-15). SMED maintains that because labor costs were expensed on
HLAPD's books and expensed and collected 1nrates, HLEPD's proposed RCNLD valuation
method would result 1n the people of Stow paying twice for HL&PD plant costs (SMED
Reply Brief at 7).

SMED further argues that HLéPD's analysis to determine 1ts alternative OCLD
valuation of property located inStow 1s incorrect and cites three errors: () the analysis did
not refer to the book value of HLéPD's plant ; (2) the analysis double-counted labor
expenses and other installation costs; and () the analysi s 1gnored the accumulated booked
depreciation and developed a composite figure that produced an inflated original cost
("OC"/OCLD ratio (SMED Initial Post-Hearing Brief at70-71). To 1 llustrate 1ts point,
SMED calculated that HL4PD's estimates for OC and OCLD of the HLPD uti l ity plant in
Stow are 33and 8.5 times greater, respectively, than one would expect them to be based on
HL&PD's 1994 Return (1 d. at 70).

MED asserts that the HUPD system 1s technically obsolescent, inthatmany 1tems,
whilenot aged, wouldnotbe usednow inconstructing anew system(r.5, at 169). SMED
indicates that the properties inStow appear to be inworse condition than the properties in
Hudson (1d. at 138). However, SMED did acknowledge that the plant 1nStow appeared to
be Ingood condition, and that the rel1abi l ity of the plant, including that for Stow, was good
(id. at 58, 70, 139).

Inaddition, MED asserts that the Department, inproperly calculating OCLD, must

adjustHLiPD's books downward to reflect the fact that HUPD over-depreciatednuclear
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plant and under-depreciated distribution plant (see Section 111.B.3, below) (SMED
Pre-Hearing Brief at ).

Finally, SMED contends that 1T the Department were to accept HL&PD's RCNLD
method to value the plant, other municipal electric systems may divest themselves of
property and the authority tosell electricity inspecificservice areasasafundraising
mechanism to utilize the extra funds for their own benefit (Exh. SMED-4, at 15).

b. HL&PD

HLEPD argues that according to Section 43, SMED should pay HLéPD the faiur
value of the properties, anddefines fairvalue as "the price towhichawi ll ing buyer and
willing seller would agree, neither being under the compulsion to act, with full knowledge of
all relevant facts and acting at arm's length" (Exh. HL&PD-1, at5). HLEPD notes that the
statute expressly says "fair value' rather than"actual cost," and argues that SMED
disregards the conceptof fairvalue i1n interpreting the statute (H4 Initial Post-Hearing
Brief at 15-16). HL(PD asserts that private property shall not be takenwithout just
compensation, as provided by the Inited States and Massachusetts Constitutions (id. at ).
H4PD therefore argues that just compensationrequires that the property owner be awarded
the fair market value of the property (i1d.).

HLEPD asserts that RCNLD 1s a more appropriate indicator of value than OCLD
because 1tconsiders the current cost to install the properties and thenreduces thi s costbased
upon a realistic consideration of the condition of the properties (Exh. HLEPD-1, at 18).
HL&PD argues that OCLD does not reflect the value that 1sbeing takenand that MED 1s

receiving, anddoesnot take into considerationthe value of ongoing improvements and
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emergency repairs to the distribution system (HPD Initial Post-Hearing Brief at 19).
HLEPD maantains that the OCLD method s more appropriate touse Insetting rates and
determining allowed rates of returnbecause OCLDprovides the historicvalue of the
investment as it 1s found 1n the rate base of a utility (Exhs. HLEPD-6, at 4; HL&PD-5,
at 13). HL&PD contends that the SJC has endorsed the use of RCNLD to determine the
value of special purpose property, includingutilities HUSPD Initial-PostHearingBrief
at 17).%

HL&PD defined RCNLD as the fair market value of an asset, calculated as the
estimate of the replacementvalue of aparticular asset, adjusted fordepreciation
(Exh. HL&PD-5, at 14). HL&PD stated that since HLEPD did not maintain property
records by town, it calculatedRCNLD util1zing a method to 1dentify and cost all the
distribution property in Stow (Exh. HL&PD-1, at 9). HLPD began by itemizing the
properties by type and quantity and costing individual propertiesbased onestimates of the
installed cost (1d. at 8). HLSPD then indexed the cost of the properties to April 1995, and
depreciated the properties using a composite depreciationfigure (see Section 11181 for
discussions on depreciation) (Exh. HLEPD-2, exhs. RGT-1, RGT-2).

Inorder toprepare alistof the distributionproperties, H4PD used information that

it maintained regarding the electrical circuits ad corbired 1t with a field surney to establish

# HLEPD cited the following decisions as endorsing RCNLD: Gloucester llater

Supply Company v. Gloucester, 179 Mass. 365, n.6 (1901) ; Commonwealth v.
Massachusetts Turnpi ke Authority, 32 Mass. 143, 147 (1967) ; Oxford v. Oxford
llater Company, 391 Mass. 581, 589 (1984) ; Boston Edison Co. v. Board of
Assessors, 38TMass. 298, 304 (1982) ; Massachusetts-Americanliater Companyv.
Grafton, 36 Mass. App. Ct. 944, 945 (1994).
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the current condition of the properties (Exh. HPD-1, at 9). Current material prices for
the various property 1tems were generated by the HUPD eng ineer 1ng department based on
infformation gathered from local suppliers, as well as extrapolation of known costs, such as
the costs of certainclasses of poles andwires (i1d. at 9, 10; Exh. MED-I3). Labor required
to install the various property 1tems was based on an estimate of the current installationtime
requirements of the HLEPD 1 1ne crews (Exh. HLEPD-1, at 10). For purposes of capturing
inflation, the final costs were then indexed to April 1, 1995 us ing the Handy-lhitman Index
("H-W Index"),* for the period to January 1995 and an extrapolation of the H-ll Index for
the period January 1995 through Aprial 1, 1995 (1d.).

InadditiontocalculatingfCNLD, HLéPD also developed 1ts ownOCLD calculation
of the value of the property inStow, simi lar to the calculation of property based onRCNLD
(Exh. HL&PD-2, exhs. R1G-1, RTG-2). HL&PD calculated OCLD by deflating the
replacement cost of the properties back to their average installationages using the Hl
Index, and then applying the same depreciation factor HLPD used for RCNLD
(Exh. HL&PD-1).

In support of 1ts valuation method, HLéPD asserts that neither SMED nor 1ts
customers have any property rights to the facilities, and that ownership rests wi th Hudson

(Exh. HL&PD-6, at 4; Tr. 2, at 100-101). HL&PD notes that all customers in Stow are

¥ The Hl Index is atable that lists, for each account number or set of plant items, the

inflation adjustments from the year 1912 to January 1995 (Exh. HL&PD-1,
at 10, 16).
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being offered the right to continued use of the facil1ties based ontheir depreciated costs if
they choose to remain as part of the HL&PD system (Exh. HL&PD-6, at 4).

HLPD also argues that MED's proposed method does not follow standard appraisal
principles and procedures i1nthat MED's method only calculates a cost and confuses 1twith
value (Exh. HL&PD-3, at 2). HLEPD states that SMED's analysis of OCLD 1s based on
five errors: () a valuation of the assets from the buyer's standpoint only ; (2) anassumption
thatautilitywouldonlybewilling topayOCLDwhenacquiringutilityproperty; (3) an
assumption that value can be calculated by subtracting depreciation fromoriginal cost as
booked; (4) an assumption that the total cost of plant booked represents the total cost
expended by HLPD to construct its properties; and (5) an assumption that HUPD's
property inbothStow andHudson cons i sts of the same proportion of inventory, or mixof
properties, with assets the same ages inStow as inHudson, and that the assets inStow are in
the same condition as those i1nHudson and directly proportional to peak demand (HL&PD
Initial Post-Hearing Brief at 30-34).

HL&PD argues that the Department has stated that 1t would allow recovery of an
acquisition premiumover the amount paid of book value, 1nappropriate circumstances, ifa
utility could show that the projected savings exceeded the amount of the acquisition premium

sought to be recovered (id. atil, citing Mergers and Acquisitions, D.P.l. 93-167-A

(1994)). HLSPD asserts that SMED's witness testified that she expects SMED to save
significant sums of money over the next 10 to X years ; therefore HLEPD asserts that, even
1 fStowwere an Investor-owned uti |l i ty and subject to the Department's rate regulations, it

could receive Department approval to recover the premium (1d.).



D.P.U. 94-176 Page 57

HL&PD argues that itwould only be appropriate to use anallocation factor, as
proposed by SMED, 1f the plant 1nStow represented a very similar mix to that of the total
properties, if all plant were installed at the same time, and if all plantwere inasimilar
condition (Exh. HL&PD-3, at 5). Further, HL&PD argues that 1t 1s only appropriate to use
an allocator based on a percentage of peak demand 1T 1t could be proven that the percentage
of peak demand 1nStowwas equal to the percentage of property inthe area (id. at6).
Finally, HUPD emphasizes that booked cost 1s grossly understated, because HL&PD's
accounting procedures did not include all Iabor costs (1d. at 4).

3. Analysis and Findings

Section 3 requires the Department to determine the purchase price of amunicipal
utility's property:

having inview the cost of the property less a reasonable allowance for

depreciationand obsolescence, and any other element whichmay enter into a

determination of a fair value of the property so purchased, but such value shall

be estimated without enhancement on account of future earning capacity or

goodwi ll, or of exclusive privileges derived from rights in the public ways ....
G.L. c. 164, § 43.

Section 8 does not set forth a particular formula or method by whi ch fair value ought

to be calculated. There 1s no clear Department or appellate decisionwhich interprets

Section 4.* Therefore, in construing this statute, the Department has taken into

® The Department's Order inthe onlypreviousproceeding involving this statute,

Chester Electric Light Company, D.P.U. 2917 (1928), 1s summary in nature and
provides no guidance as to how the appropr 1ate purchase price was determined by the
Department.
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consideration the purpose of the statute, the statutory language, analogies inDepartment
precedent, and other related appellate decisions.

First, the Department 1s guided by the underlying purpose of the statute: to facilitate
town purchase of uti lity plants at fairvalue. Clearly, Stow has the authority toestablish its
ownmunicipal plant. 5t.1898, c. 143. The DepartmentviewsSectiondias anexpression
of legislative intent thatbefore Stow takes suchaction, itmust offer topurchase certain
HL&PD property at fair value.

The statutory language also provides the Departmentwithguidance. The statute
directs the Department to consider "the cost of the property less a reasonable allowance for
depreciation and obsolescence." G.L. c. 164, § 3. The Department interprets thisdirective
as one to consider the original costof the property less depreciation, or OCLD. See Eastem

Edison Company, D.P.U. 1580, at 13 (1984) (Department policy to consider cost for

ratemak ing purposes as original cost). However, OCLD 1 snot the only element to consider
when valuing this property since the statute also expressly directs the Department to consider
"any other elementwhichmay enter into adeterminationoffairvalue." G.L. c. 164, §43.

Fair value 1sdefined as the highest price awi lling buyer would pay awi lling seller

for the property. Boston Edison Company v. Board of Assessors of llatertown, 387

Mass. 298, 35 (1982). The Legislature authorizes the Department to we1gh a set of factors
indetermining fair value, but does not specify what factors the Department ought to
consider. Some 1tems are expressly excluded from the set of factors to be considered
hese are future eaming capacity, goodwi ll,andexclusiveprivileges derived from the rights

inpublicways. Any factors to be considered mustbe firmly grounded inthe record and in
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publ 1 c policy. The Department has cons idered how uti 11ty property has beenvalued inother
contexts such as ratemaking, mergers and acquisitions, eminent domain, and tax
assessments,® indetermining whether there are factors other than OCLD to take into
account in determining fair value.

he Department notes that the definitionofvalue for util ity plant varies according to
the context inwhich it 1s considered. Utility plant 1svalued differently for ratemaking
purposes, mergers and acquisitions, eminentdomain, and tax assessments. The analysis
below addresses the concept of valuation ineach of these contexts and how they apply
specifically to this situation, in orer to determine a methad that reflects the fair value of this
property. lle begin with the valuation of property in ratemaking.

For ratemaking purposes, the Department has long maintained apolicy ofvaluing

utilityplantatoriginal costrate base. Eastern Edi son Company, D.P.U. 1580, at 13 (1984) ;

llorcester ElectricLight Company, D.P.U. 2694/2609 (1927). Autility's ratesettingprocess

IS intended to provide Its shareholders with a reasonable opportunity to eam a fair retumon

their Investment. Eastern Edison Company, D.P.U. 1580. The use of current or

reproductionprices to measure plantvaluationhas little bearing onthe actual investment
made 1nthese properties by HSPD. The Department therefore has historically rejected the

use of rate base calculations based onmeasures such as reproduction cost oriCNLDbecause

% SMED cites anumber of cases involving the sale of water companies where the SIC

has valued the property at original cost. However, the statutes involved 1nthose
cases, St. 1880, c. 73, § 7, St. 1898, c. 66, § 12, and St. 1904, c. 193, require value

to be based on"actual cost," and not fair value. The Department does not find these
cases Instructive as to what other elements should be considered indetermining fair
value.
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of their susceptibil ity to market conditions, which have no bearing on the amount of plant

Investment made by shareholders, which 1s the 1ssue inratemaking. Cambridge Electric

Light Company, D.P.U. 9781 (1952) ; Worcester Electric Light Company,

D.P.U. 2694/2609 (1927).7

The amount of HLPD's Investment in itsplant isanelementof fairvalue inthis
case. For thisreason, we find that it 1s appropriate to use OCLD as part of the
determination of fairvalue here. However, incalculating fair value for the purchase Inthis
case, prior investmentorOCLDalone 1snotdeterminative. Inadditiontoratemaking
principles, other factors warrant consideration and indi cate that iCNLD may be an element
of fair value in this Instance.

Ourmergers andacquisitions precedentwithregardtomunicipal acquisitions has
focusedonmergersandacquisitions ofmunicipal electric systems by larger investor-onned
utilities or their subsidiaries. he majority of these cases, especially in the last J years,
involved electric and gas companies thatwere eachprovidingasimilarserviceasa

subsidiary of a parent company. Massachusetts Electric Company/Manchester Electric

Company, D.P.U. 1457 (1983) ; New Bedford Gas and Edison Light

¥ llith respect to Hudson's altemative, whi le trended OCLD does attempt to trace back

plant investment to 1ts average installation dates, the use of replacement costs as the
starting point of the trended OCLD analysi s makes this approach subject to the same
problems as encountered 1nthe RCNLD approach. Further, whi le the Department
has occasionally rel 1ed on trended OCLD to determine rate bases for small water
utilities, thiswas not a matter of pol icy, but an expedi ent to determine the level of
capital prudently Invested for those utilities whose record keeping systems were so
inadequate, i1.e; had significantdeviations from Generally Accepted Accounting
Principles, as to otherwise preclude the determination of rate base. See, e.g., GA
Construction Company, D.P.U. 10907 (1954).
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Company/Commonwealth Gas Company, D.P.U. 302 (1980) ; New England Power

Company/Massachusetts Electric Company, D.P.U. 14833 (1965) ; Plymouth County Electric

Company/New Bedford Gas & Electric Light Company, D.P.U. 15084 (1965). lle have

historicallyusedonlyoriginal cost (bookvalue) todetermine the saleprice ofmunicipal

distribution systems for both mergers and acquisitions. Blandford Municipal Light

Department/lestern Massachusetts Electric Company, D.P.U. 8704 (1949); Granville

Municipal Electric Light/Lee Electric Company, D.P.U. 4019 (1930) ; Southwick Municipal

Light/Lee Electric Company, D.P.U. 4211 (1931). Simiularly, the Department's

longstanding practice has been to rely on original book value as the basi s for valuation in

acquisitions. Boston Gas Company, D.P.U. 17138, at 7 (1971). See also Lee Electric

Company, D.P.U. 4211; Lee Electric Company, D.P.U. 4019.

However, the Department policy inregard to mergers andacquisitions and the

valuationof the related properties has recently changed. See Mergers and Acquisitions,

D.P.U. 93-167-A (1994). Under D.P.U. 93-167-A, a price higher than original cost,

categorized as anacquisitionpremium,® would be reviewed on a case by case basis, and
could be allowed as part of a general balancing of costs and benefits. D.P.U. 93-167-A at 7.
herefore, under this policy, 1t i1spossible that util ity plant could be acquired for more than

its book cost.

® Anacquisitionpremium is generally defined as representing the di fference between
the purchase price paidby autility to acquire plant that had previously been placed
Into service and the netdeprec1ated cost of the acqu i red plant to the previ ous owner.
D.P.U. 93-167-A at 9 (1994). The acquisitionpremiumwould l1kely be booked to
Account 33-- intang1ble plant, andamortized over the I 1 fe of the acquired assets.
D.P.U. 93-167-A at 12.
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liith respect to the eminent domain context, the parties have stated that a sale suchas
this 1sanalogous to a condemnationor eminentdomaincase. lhen the property to be taken
by eminentdomain 1s"special property,” that 1s, 1t 1snot of a type frequently bought or sold

and 1s used for a special or unusual purpose, the accepted way to determine fairvalue Is

RCNLD. Commonwealth v. Massachusetts Turnpi ke Authority, 352 Mass. 143, 147 (1967).

Publicutilityproperty hasbeenconsideredspecial purpose property. Boston Edison

Company v. Board of Assessors of llatertown, 387 Mass. 298, 301 (1982).

Inutility taxassessment cases, the AB 1s asked to make adeterminationsimilar to
ours Inthis case -- to determine the fair marketvalue of property. To do this, the AB
defines 1ts goal as establ ishing what awi ll ing buyer would pay awi lling seller. In Boston

Edison Company v. Board of Assessors of Boston, 402 Mass. 1, 13-14 (1988), the SJC held

that there may be factors whichwould explainwhy a buyer would be wi 1l ing to pay greater
than book cost for certain utility property.® The factors considered by the SJC include
comparable sales, net capital ized eamings, rate base measure, fC\NLD, the advantages of
purchase over construction, the presence of a potential non-regulated buyer, govermment
restrictions over financial retums, ad the possibility of change in the regulatory framework

Id.

9 In Boston Edison Company v. Board of Assessors of latertown, 387 Mass. 298

(1982), the SJC upheld the ATB's assessment of the fair cashvalue of utility
distributionproperty based on 9 percent replacement cost and5percent original cost
In Boston Edison Company v. Board of Assessors of latertown, 393 Mass. 502
(1984), the SIC upheld the ATB's assessment of the same property based on 97
percentoriginal costand3percent replacement cost. InBoston Edison Company v.
Board of Assessors of Boston, 42 Mass. 1(1988), the generationproperty at 1ssue
was assessedbasedonpercentoriginal costandXpercent replacement cost.
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Ihile factors such as comparable sales and net capital i1zed eamings are irrelevant here
because of the special nature of the property and the specific statutory exclusion of future
eaming capacity from the determination of value, the Department, based on the following
analysis, concludes that 1norder to determine a fairvalue for thi s property, the calculation
should take 1nto account factors that reflect both OCLD, and the value that 1s being takenand
that SMED 1s receiving, which 1s best represented by RCNLD.

The Department notes that OCLD reflects the statutorydirective to consider the cost

of the property less depreciationas well asHUPD's Investment i1n the property. However,
the use of OCLD alone does not capture the fair value of this property. OCLD does not take
into account the full value of improvements and repairs to the system. SMEDwould be
receiving andutilizing a distributionsystemthat is ingood conditionand reliable. MED
couldnotbuild anew system for aprice close to the cost presented as OCLD, andwhile
some parts of the systemmay be technically obsolescent, they arenot functionally
obsolescent. Inaddition, MEDhas 1ndicated that itwouldbereceiving significant
economic benefits from 1ts severance with HL&PD.

Finally, the Department notes that the SIC also considers the potential for changes to
the regulatory framework as a factor indetermining the value of aproperty. First, the
Department inD.P.U. 93-16/-Aaltered itspreviouspolicyofdenyingacquisitionpremiums,
thereby creating the potential for recovery of an acquisition premium for utilities. Although
G.L. c.164, 858 Iimits the rate of return for municipal utilities, autility couldbook an
acquisition premium to Account I8 - intangible plant, and amortize i1t over the life of the

acquiredassets, andstill remain incompliancewithG.L. c.164,§58. More important, the
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Department has 1ssued principles for the restructuring of the electric industry in
Massachusetts. See D.P.U. 95-30. InD.P.l. 95-30, the Department stated that increasing
competition in the electric industry and allowing market forces to operate wherever possible,
are the most effective means of increasing efficiency and lowering the costs of providing
electric services. 1d. at 3. The Department notes that it is impossible to predict the
specifics of the restructuring of the Massachusetts electric 1ustry. herefore, it is difficult
to gauge the effect of restructuring on these two municipal |1 ight departments, HLPD and
MED, and the subsequent marketvalue of the property inquestion, highlighting the 1ssue of
potential regulatory change noted by the SJC.

Inadditionto the factors above, the Department has also considered the use of an
allocationfactorwhich isrequiredunder the SMED OCLD method, but not under the
HL&PD RCNLD method. The Department has seri1ous concerns about the allocationmethod
used by SMED to determine the allocation of plant to SMED under OCLD. Because
HLPD did not maintain records on the value of the plant by location, SMED used an
allocator based on Stow's percentage of peak load to determine the percentage of the book
value of the HLPD plant to be booked to SMED. This method does not take into account
the si1zes of Stow and Hudson, including miles of streets, condition of plant, and age of
plant. The record indi cates thatStow has at least?9 percent of the total HLiPD system
wire, which s more than the generic allocator of 13.7 percent used by Stow. The
Department, therefore, has concems that other plant 1tems might be simi larly misallocated
under MED's OCLD calculation, presenting an inaccurate picture of the actual size of the

plant located in Stow for purposes of valuation.
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Insummary, to determine the purchase price, the statute requires the Department to
take Into consideration the cost of the property less depreciation, and any other element that
goes to fairvalue,whiledisregarding future eaming capacity,goodwill or exclusive
privileges derived from rights inthe publicway. Our goal inthisvaluationistofacilitate
the transfer of the property at fairvalue. Avaluationof this type cannotbe done with
mathematical precision, since i1t inolves a balancing of qualitative factors ad the exercise of

judgment as to what constitutes fairvalue. See Boston Edison Company v. Board of

Assessors of Boston, 402 Mass. 1, 16 (1988).

Based on 1ts analysis, the Department concludes that a combination of OCLD and
RCNLD 1 s the most appropriate method to apply indetermining the fairvalue of the
property. lie interpret the language of the statute as a directive to consider the original cost
of the property less depreciation or OCLD, and we accord this substantial weight.
Moreover, our ratemaking principles make 1t appropriate to use OCLD as part of the
valuation, since OCLD reflects the util1ty's Investment in the property. However, 1n order to
fully reflect the fairvalue of the property, we must also take 1nto accountRCNLD, which
reflects the value that 1sbeing takenand that MED 1s receiving, 1.e, the value ofareliable
system ingood condition. Further, RCNLD takes 1nto account regulatory changes, suchas
electric restructuring, ad negates the need for the use of an Inaccurate allocation method to

calculate the value of the plant in Stow.
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Accordingly, the Department finds inthis case thatavaluationof the propertybased
on a split of 5 percent of SMED's calculation of OCLD and 50 percent of HL&PD's

calculation of iCNLD is just and reasonable and reflects the fair value of the property.*

B. Other Miscellaneous Elements
1. Depreciation Method
a. Introduction

Inadditionto setting avaluationmethod, the Departmentmustdetermine an
appropriate depreciationmethod. MED's proposed straight-1 ine depreciationmethod is tied
to the book value of the plant 1nStow, as l1sted 1n the 1994 Annual Report, and therefore no
alternative depreciation method was presented by SMED. HLéPD presented a composite
depreciation method, entitled Overall Condition Factor, that 1ncluded three components -
straight-line, life extension and observed condition (Exh. HL&PD-1, at 11).

b. Positions of the Parties

(1)  SMED
WMED's proposed valuation calculationutilized a straight-11ne depreciation factor,
also referred to as the accounting method, 1norder to account for the age of the property in
question (Exh. MED-3, at4). MED calculated the straight-l1 1ne depreciation for the plant

inStow by utilizing the 1994Return, inwhichHL&PD recorded 1ts depreciation expense

“° This valuationmethod does not foreclose further adjustments by the Department

relative to the type of depreciationmethods appl 1ed to the gross cost, the appropriate
allocation, ifany, of the reserve and contingency fund, and the current depreciation of
the HL&PD distriabution plant (see Section 111.B.).
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and remaining undepreciated plant balance by FERC account number 1nthe sectionentitled
Utality Plant - Electric (Exhs. SMED-1; SMED-4, at 12).

SMED contends that HL4PD's depreciation calculation, based on a composite
depreciation factor, resulted ina smaller reduction to plant value than 1s warranted
(Exh. MED-4, at 12). MED argues that the amount of depreciation calculated using the
composite depreciationfactor method 1s so small thatHUPD's proposed value for the
properties inStow Is close to the cost of anewdistributionsystem(id). MED asserts that
HLPD anflated m1ts OC/OCLD and RC/RCNLD ratios by understating actual, booked
depreciationpercentages, whichwouldresult indouble collectionofpreviously collected
depreciation expense (SMED Reply Brief at 7).

SMED argues thatHLiPD's compos i te depreciationmethoddoesnotproduce a
real istic estimate of the condition of the distribution plant (Exh. MED4, at 13). Further,
SMED points out that HLPD Egnored HLEPD's booked depreciation rates and booked
depreciationaccumulations, ad instead applied life extension estimates and condi tion percent
estimates SMED Initial Post-HearingBriefat7l). SMED asserts that the observed
condition percentweightings are devoid of credibi l ity because they are entirely judgmental,
cannotbe reproducedor renewed, and are based onHL{PD's view that the system 1s In
very good condition, withno obsolescence (i1d). MED's witness stated that the systemas a
whole 1snot invery good condition, but conceded that 1t couldbe categorizedas ingood
condition (Exh. SMED-5, at 11; Tr. 5, at 173). According to SMED, some of HL&PD's

property 1s technologicallyobsolete (Ir.5, at 168-169). SMED asserts that contrary to
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HiD's position, the life of electricpoles, distributionpoles, and | ine transformers canmnot
be extended through the course of normal maintenance (Exh. SMED-5, at 9-11).
()  HLPD

HL&PD asserts that adepreciationcalculationshould consider the age of the
properties, the maintenance of the properties, and the actual condition inthe field(r.,
at 2, 23). H4PD asserts that the composite depreciationfactorwas developed to reflect
the overall reduction invalue that has occurred to the property inStow due to physical
deterioration, functional obsolescence and extemal obsolescence since the time the property
was originally installed (Exh. HLPD-1, at 11).

To arrive at the Overall Condition Factor, HLPD assigned each component a
weight: (1) awerght of one, or 2% percent for straight-line; (2) aweirght of one, or
S percent for l1fe-extension; and (3) awe 1ght of two, or X percent for observed condition
(nd. at16). HUPD'switness iIndi cated thathe hasbeenusing this composite depreciation
factor for anumber of years ; however, he was not aware of the appl 1 cation of thi s method by
others in his field (Ir. 2, at 6).

HPD developed the straight-line factor by estimating the average useful service life
and the average age of the properties by DPl account number, thendivided the estimated
average age by the estimated useful service li1fe (Exh. HUPD-1, at 12). HLSPD calculated

the estimatedservice livesbhasedon"ASurvey ofDepreciationStatistics,which

i he Survey of Depreciation Statistics was prepared by the American Gas Association
Committee and the Edison Electrical Institute Depreciation Accounting Committee in
1989-1990 (Exh. HL&PD-1, at 12). The Survey Is a listing of the average service

(continued...)
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calculates the average service l1fe for each D and FERC account based on the experience
of all electricutilities inthe Northeastem hited States (1d.). H4D stated that 1tused 1ts
own data on the installation dates for transformers, poles and meters to estimate the average
age of the properties when such datawere avai lable (1d. at 13). HL$PD then calculated the
average age of the transformers, based on the actual installed date of all Stow transformers,
and used this average age for all other property 1tems wi th the exception of poles and
overhead l ines, whose l1ves were based on a sampl i1ng of the installed dates for 468 poles
(1d.).

However, HUPD asserts that straight-l1ine depreciationalone 1snotanappropriate
measure of depreciation for purposes of appraising property (Exhs. HLPD-1, at 17 ;
HL&PD-3, at 4). According toHLEPD, stramght-l1ine depreciation is only appropriate to use
when recovering a fixed amount of cost over a given period (Exh. HLPD-1, at 17).
HLEPD argues that straight-1ine depreciationhasno relationshipto the conditionof the
1dentifiedproperties, and that 1tdoes not reflect the ammual replacement and maintenance
costs of the properties under the ongo ing renewal program (1d. at4). HLPD contends that
for the above reasons, straight-1ine depreciationwas givenminimal weighting inthe
calculation of total depreciation (1d. at 12).

he life extension factor was developed by extending the service lives of properties to

150 percent of the properties’ originally estimated service lives (1d. at 14). H4PD stated

(...continued)
Iife usedby individual utilities to calculate depreciation for each DU and FERC
account (1d.).
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that this figure Is based on the effectiveness of util 1ty amual maintenance programs, and that
the calculation 1s supported by 1ndustry mortal ity curves for distribution equipment (ad.).
According toHUPD, the category of I 1 fe extensiontakes intoaccounthowautility's
maintenance practices affect the extension of the service life of the property (Ir. 1, at 2).

The observed condition factor 1s based upon HUPD's witness' observations inStow
and discussions with HLEPD's management and staff (Exh. HLEPD-1, at 15). HL&PD
stated that the observed condition factors were based on reviews of 1ts maintenance practices,
the type of property being valued, environmental condi tions of the properties, location of the
properties, and observation of the properties (Exh. DPU-32). HLPD categorized the
condition of the properties as 'very good' and assigned numer i cal values of 8) percent or 1
percent to be used to calculate the amount of depreci ati on oneach property by DPlaccount
(Exhs. DPU-32; HLE&PD-2, exh. R1G-1; Tr. 1, at 66, 172).

HAPD considered the observed condition factor the most representative of the actual
conditionof the properties, and therefore 1twas giventhe greatestweight inthe calculation
of total depreciation (Exh. HLPD-1, at 15). Although HL&PD considered observed
condition the most important component, it contended that 1t had been conservative in its
analysis by incorporating straight-line depreciation and 11 fe extension factors (Ir. 2, at 56).

C. Analysis and Findings

Indetermining the appropriate depreciationmethod formunicipalutilities, the
Department has reviewed the relationship between depreciationrates and service lives.

Reading Municipal Light Plant, D.P.U. 85-121/85-138/86-28-F at 12-13 (1987). General

Laws c. 164, §57 provides that muni cipal electricdepartments may accrue depreciationata
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rate "equal to three percent of the cost of the plant exclusive of land and any water power
appurtenant thereto, or such smaller or larger amount as the [D]epartment may approve.
The Department has previously found that the three percent depreciation rate allowed by
statute 1snotdirectly related to the life of the assets of municipal electric departments, but
was intended to be used by municipal electric departments as a mechanism to railse necessary

capital. Id. at 12-13; Pryballa v. lellesley, D.P.l. 1953, at 2-3 (1979). Therefore, the

depreciation rate, and resulting depreciation reserve booked by municipal electric
departments, isnotnecessarilyrelatedto the service life of theutilityplant.

The Department has found that depreciationanalyses canrelynot only onstatistical
analysisbut also on the judgment and experti se of the preparer. However, the Department
has held that, where a witness reaches a conclusion about a depreciation study that 1s at
variancewiththatwitness'engineeringand statistical analysis, the Departmentwi Il not
accept sucha conclusionabsent sufficient justification inthe record for suchadeparture

NYNEX, D.P.U. 94-50, at 351 (1995); Cambridge Electric Light Company, D.P.U. 92-250,

at 64 (1993) ; Commonwealth Electric Company, D.P.U. 88-135/151, at 37 (1989). In order

to support a proposed variance from the results of statistical analysis, engineering judgment
1S required anddemands physical inspectionof the utility'splant, aswell asdiscussionsswith
management and other uti 11ty persomel regarding depreciation and maintenance practices.

Berkshire Gas Company, D.P.U. 905, at 13-15 (1982).

The Department has previously accepted, inthe case of small utilities, the use of
statistical amalyses prepared by 1nustry associations as a reasoeble estimate of plat service

lives. Milford later Company, D.P.U. 84-135, at 23 (1985). In this case, HLPD relied
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onstatistical analyses fromboth 1ts ownrecords and those provided through trade
associations. The record further demonstrates that H4PD took into consideration its
maintenance practices and the actual physical condition of the affected property. lhile the
Department has some concernwith the element of subjectivity inherent inHLPD'S
application of observed condition, the Department finds that HL&PD has conducted
appropriate statistical analysis andappl 1edappropriate engineering judgment in its
determination of the effect of depreciation on 1ts property in Stow.

Inregardto the |1 fe extensi1on component, H4PDdidnotprovide aclear rationale
for extending the li1fe of all plant components by a uni form rate of X percent. lie concur
with MED that regular maintenance practices would not result 1nextended | ives for many of
the components, and note that observed condi tionwould reflect any sort of 11 fe extensiondue
to suchpractices. HiPDhas notdemonstrated that 1 ts maintenance practiceswere such
that the plant I 1ves were extended 1nany significantway. Further, we conclude that, even i1f
some property i1tems do last longer than their anticipateduseful li1ves, we cannot
automatically assume that the entire inventory would do so. Therefore, the Department finds
that the category of l 1 fe extension should not be considered indetermining depreciation in
this case.

llith respect to MED's use of book deprec1ation, the Department has noted above
the limitations of book depreciationalone for determining the value of municipal utility
property. However, because the record contains no information regarding arevised
depreciationreserve, the overall numerical difference invalue thatwouldarise froman

adjustment to the booked depreciation involved wouldbe I imited. Noting the lack of
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discussion conceming this particular depreciation rate by the parties, the Department shall
not adjust SMED's depreciation measurement.

Accordingly, the Department finds that the appropriate method of calculating
depreciation forRCNLD 1s a composite calculationderived from the HLSPD method,
consisting of M percent straight I i1ne depreciation, and 3 percent observed condition.

2. The Flush

a. Description/Introduction

The Flush 1s a fund collected by MMIEC to be used for reserve and contingency
("ReC") purposes (Exhs. DPU-8; DPU-57). The fund was established In accordance with
anMMIIEC requ i rement whereby every month, each projectparticipantpays anamount
equal to llpercent above i1ts actual power costs (Exhs. DPU-8 ; DPU-57). The monies paid
into the Flush are to be used by MMIEC to cover any unexpected or extraordinary costs
associatedwith aproject, and all unexpended funds are retumed to the participants, e.q.,
HL&PD, as of June 30 of each fiscal year (Exhs. DPU-8; DPU-57). HL&PD stated that in
addition to the monies associated with the 10 percent BC required by MMIEC, 1ts Flush
fund also includes sellback and settlement funds (Exh. DPU-57). HL&PD reported the
amount of Flush funds 1treceivedby year from 1991 through 1994, and the disposi1tionof
said funds (Exhs. DPU-98; DPU-99; DPU-100; SMED-f-1). The Flush 1s funded on a
year-end basis to true up the reserve and 1s essentially abalancing account (Ir. 2, at 187).

MMIEC participates ineightprojects, one of which isProjectNo. 6, which
represents MMIEC's largest share of Seabrook (Exh. MMIEC-1, at 3). Each of

MMIEC's PSAs are take-or-pay contracts whichrequire up to apercent 'step-up' for
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non-defaulting participants when a project experiences a non-payment by one or more
participants who default (id. at?). H4PD 1s the largestparticipant inProjectNo. 6, which
experienced a defaultbybothlermont uti l 1ties and the EastemMaine Electric Cooperative
prior to1989, after whichHLPD experienceda step-up from18.8 percent to 23.1percent
of the project costs (id. at 3).

liithin this context, an 1ssue arose regarding whether MED 1s entitled to any portion
of the Flush funds.

b. Positions of the Parties

(1)  SMED

SMED asserts that when 1t exits the HLPD system, HLPD wi Il have control of a
large amount of monites associatedwi th past Flush overcharges (Exh. SMED-3, at 11).
MED claims that it is entitled to aportionof these overcharges (1d.). According to MED,
H4PD did not reduce 1ts booked power costs by the additional monies associatedwith the
1 percert reserve, therefore 1t didnot reduce Its purchase power adjustment charge to retum
those funds to ratepayers (1d.). MED contends that the Flush monies were not returned to
ratepayers before 1994 (Tr. 4, at 66).

Further, SMED argues that the amount of money that HLPD contends 1t needs to
meet 1ts obligationto MMIEC assoc1ated with the ProjectNo. 6 step-up, which 1s tobe
paidoutof the Flush, is inflated SMED Initial Post-HearingBrief, at2n.53). Insupport
of this argument, SMED cited the 1994 Annual Report of the Town of Hudson which

documents that the Vermont Superior Court entered a judgment against MMIEC for
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$3.4million, as opposed to the $6.2 mill1on quoted by HLSPD (id., citing Exh. DPU-61,

at 22).

SMED calculated that the amount of Flush monies owed to 1t are approximately
$572,076 (DPU-RR-24). SMED based this amount on the total Flush for 1992 and 1993,
allocated by the percentage of Stow's energy sales to those of the whole system
(12.9 percent) 1n those years (1d.; Tr. 4, at 65).

()  HL&PD

HLPD asserts that all Flush funds rece ived through 1994 have been fully returned
to 1ts customers (Exh. HL4PD-6, at 6; Tr. 2, at 149-150). HLPD asserts that the Flush is
notdedicated to any particular group of HLéPD customers, but to all of 1ts ratepayers
(Exh. DPU-57). HL(PD mndicated that not all of the Flush funds were used to reduce
purchased power costs (DPU-fR-18). HL&PD explaimned that the Flush 1s not returned
solely through purchased power cost adjustments, but 1s also retumed by setting rates lower
to take the Flush into account (i1d.). HLEPD reported that, as of the end of 1994, the total
undistributed RC portion of the Flush funds was $608,620 (SMED-RR-1).# HL&PD
asserts that only the porti on of the Flush funds cons 1 sting of other monies received from

MMIEC -- the sellback and settlement costs, not the RC funds -- could be passed on to

“ HLEPD reported that 1n 1992 and 1993 1t received a return of the RC portion of

the Flush funds totalling $1,828,909, and $1,799,542, respectively (SMED-fR-1).
Further, in1994 it received a return of BC funds of §1,644,352, of which the full
amount was appl 1ed to reduce 1994 purchased power costs (1d.). Inaddition, prior
unappl 1ed RC funds were used to reduce 1994 purchased power costs and to meet
the first two payments of the Vermont/Project No. 6 litigation (1d.).
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SMED, and only 1 TMED takes a slice of the system (seeSection 11.D. foradiscussionof
Insurance escrow entitlement) (1d.).

HL&PD stated that a portion of the funds were reserved inanticipation of HUPD's
obligations associated wi th the repayment of 1ts step-up portion ofProjectNo. 6
(SMEED-RR-1). HLEPD explaimned that, as required by the actions of the Vermont Superior
Court, all of the remaining participants 1nProjectNo. 6 wouldbe allocated a portion of the
$6.2 mi ll11on step-up fee and that HUPD's share would be 23.1 percent or approximately
$ldmiullion (id.). HLPD asserts that SMED is in error when it claims that the full
judgment for the \ermontProjectNo.6 litigationonlywill total $3.4millionrather than
$6.2 mi 111 on (HLPD Reply Brief at 28). HLéPD explained that only certain Vermont
participants had received judgments totalling 84million, that the remaining 8million is
still subject to judgments, that, in fact, the remaining participants have received judgments
for $2.7 million of the remaining 2.8 million (id.).

C. Analysis and Findings

The record 1Indi cates that HL(PD considers 1ts obl igation to MMIEC conceming Its
share of theProjectNo. 6 step-up tobe approximatelys$l.imillion, and aportionofthe
Flush has been reserved to meet this amount. Therefore, inorder tomaintainareserve for
the express reason of meeting the MMIEC obl 1 gation, the full amount of the Flush fund
was not returned to the ratepayers. As of the end of 1994, undi stributedkC funds totalled
$608,620, were credi ted to Earned Surplus as areserve andnot returned to ratepayers.

The Department notes that the RC funds are those monies specificallypaidforby

the ratepayers to MMIEC and are therefore slated to be returned to the ratepayers by the
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individual municipal electric system. Honever, specific circumstances regarding the use of
the funds 1nthe operation of amunicipal electric systemdoes not fall under the authority or

oversight of the Department. See Municipal Light CommissionofPeabodyv. Peabody, 348

Mass. 266, 269 (1964) ; Commonwealth v. Oliver, 32 Mass. 82, 85 (1961), citing lhiting

v. Mayor of Holyoke, 212 Mass. 116, 119-120 (1930) (the management and operation of the
municipal plant rests with the municipal board under G.L. c. 164, § 55, and 1n the manager
acting under them as their executive officer, pursuant to G.L. c. 164, §56). The municipal
electric system has discretion todetermine 1t funds are needed as a reserve for the company
The Department notes that, until the time that SMED departs HLPD, SMED, along with
all of HUPD's ratepayers, 1s subject to the rate structure put 1nplace by HLPD for i1ts
system. Accordingly, the Department finds that MED 1snotentitled to aportionofthe
Flush funds after its departure.

3. Depreciation of Generating Plant

a. Introduction

The booked value of HLiPD's plant, as presented in the 1994Return, 1sbhasedona
depreciationschedule developedbyHLPD. The amount of depreciationtaken isreflected
inthe difference between the total gross cost of the plant and the booked value, or OCLD,
which deducts the allocated depreciation. MED has challenged the OCLD figure, based on
the 1994Return, as a product of the histor i c 1nappropr iate use ofdepreciation, where
H4PD over-depreciated certain generating facilities at the expense of 1ts distribution

facilities.



D.P.U. 94-176 Page 78

b. Positions of the Parties

(1)  SMED

SMED asserts that HLiPD has beendepreciating Seabrook at ahigher rate than
allowed, specifically, six percent 1n 1992 and 1993, and 3.37 percent 1n 1994
(Exh. SMED-3, at 10). SMED states that municipal lightdepartments are required to
depreciate theinr plant at a rate of three percent. G.L. c. 164§57. SMED argues that
distribution plait has been depreciated at a lower rate than 1s required, inorder to depreciate
Seabrook atahigher rate (id.). MED states that the under-depreciationof thedistribution
plant has resulted 1nHPD's plant be ing overvalued in terms of normal uti l 1ty accounting
practice (Exh. DPJ-7). Further, SMED points out that, 1f HLPD were to continue
depreciatingSeabrook at the rate of sixpercent, itwouldbe fully depreci1ated halfway
through i1ts expected life (id.).

(2)  HLePD

HLéPD states that, according to G.L. c. 164§57, depreciation for municipal plants
1S set to anamount "equal to three percent of the cost of the plant exclusive of land and any
water power appurtenant thereto, or such smaller or larger amount as the [D] epartment may
approve" (Exh. HL&PD-14). HLEPD contends that a municipal candepreciate individual
1tems more or less than three percent as long as the aggregate does not exceed the allowable
three percent rate (1d.). According to H4PD, 1t has not over-depreciated 1ts ownership in
Seabrook, because azerodepreciationrate was applied 1n1990 and 1991, and therefore,
combined with the average rate 1n1992-1994, the depreciationrate over the l1fe of the plant

has been 3.18 percent (Exh. HL&PD-3, at 8).
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Further, HiPD Indi cates that since i1ts other generationassetshave l1ttle bookvalue
left, those assets with a substantial book value, such as Seabrook, receive a greater
proportion of the total annual depreciation allowed under G.L. c. 164, § 57 (Exhs. DPU-37 ;
DPU-45). HL&PD provided informationdetailing that 1ts depreciationrates for the years
1991 through 1994 were three percent system-wide, wi th the exception of 1991, when the
overall depreciation rate was zero percent (Exh. HL&PD-3, exh. RGT-1).

C. Analysis and Findings

Under G.L. c. 164 § 57, HL&PD 1s required to follow a depreciation schedule in
whichthe depreciationequals three percent of the cost of the plant, unless otherwise
permitted by the Department. The statute does not set out specifics as to the exact amounts
of depreciation allowed by account number 1n order to meet the three percent requirement.
The Department finds that HUPD's practice of applying larger or smaller percents of
depreciation todifferentaccounts 1s allowable as long as the depreciation for the entire plant
meets the three percentguidel ine. Accordingly, the Department finds thatHLPD has not,
on the whole, over-depreciated or under-depreciated its plant.

C. Conclusion

The Department has found that the appropriate valuationmethod isasplitofi)
percent of SMED's calculation of OCLD and 50 percent of HLPD's calculation of
RCNLD. The Department has also made findings concerning three other miscellaneous
elements that must be factored into the valuation. First, the Department has found that the
appropr 1ate method of calculating depreciation for ICND 1s a composite calculation derived

from the HLPD method, consisting of X percent straight-1i1ne depreciation, and X percent
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observed condition. Second, the Department found that MED 1s not entitled to aportionof
the Flush funds. Finally, the Department found that HLSPD has not, on the whole,
over-depreciated or under-depreciated 1ts plant. herefore, taking Into account the specified
valuation method and the other mi scellaneous elements, the value of the property inStow 1s
$2,425,930.% %

1. SEVERANCE DAMAGES

A. Introduction

Sectionf3provides that the price of the property included inthe purchase "shall
include damages, 1fany, whichthe [D]epartment finds wouldbe causedby the severance of
the property proposed to be included 1n the purchase from the property of the owner.
G.L. c. 164, §43. The parties dispute whether such damages include consequential or
economic damages inaddition to physical damages. The parties agree, however, that

severance damages should include costs associ1ated with the physical termination and

“ Inorder to calculate the value of the property inStow the Department first took %
percent of MED's calculationof OCLD, adjusted for thedenial of MED's claimof
over-depreciation (seelection 111.B3). This figure is $127,493 (5 percent of
$254,985). The Department then calculated 5 percent of HL&PD's RCNLD, as
adjustedby the newdepreciationmethodology (seeSectionl11.B.l). hisfigure is
$2,298,437 (50 percent of $,596,874). The total value is therefore, $2,425,930.

“ The partiesdisagree on the appropriate valuationdate. HLiPD proposed that it
should be April 1995 (Exh. HL&PD-1, exhabit RGT-1). SMED argues that the date
should be December 31, 1995 ((MED Initial Brief at 68). lle have calculated the
value as of the two dates, on the basi s of the informationavailable tous. Our
valuationwould be substantially accurate as of December 31, 199. lle note that
1ssuance of this Order does not final ize the sale. Stow mustvote againonthe
purchase, and there must be an offer and acceptance. Basedonthe findings inthis
Order, the Department has set out sufficient guidel ines to facilitate a recalculation by
the parties, i1f they so choose, of a sale price at a future date.
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reconnectionofHLPD's plant located inHudson from 1ts plant located inStow. SMED
asserts that damages should be assessed in the amount of $15,953. HUPD asserts that
damages should be assessed in the amount of approximately $i5 million.

B. Positions of the Parties

L HL&PD

HLLPD states that Section 43 expressly requires the Department to award HLEPD
damages caused by the severance of SMED from the HLéPD system 1T there are any
damages; therefore, 1fthe Department finds thatdamages wi ll result, 1tmust award severance
damages (HLEPD Initial Post-Hearing Brief at 3). Further, HUPD asserts that the statute
does not condi tion severance damages upon the location of HUPD's remaining property, or
future ownership or operation of that property, and that therefore the cost associated with any
property thatwi ll be damaged by SMED's departing the HLUPD system should be included
In severance damages (HLéPD Reply Briaef at 29).

H4PD's claimfor severance damages includes four categories of physical severance
damages: (1) physical terminationand reconmectioncosts; (2 loss ofHiéPDplant outside
ofStowandHudson; (3) reducedutilizationofpowerdeliveryproperties; and(4) lost
utilizationofservice equipment (Exh. HUPD-2). HUPDalso claims economic severance
damages related to increased power costs (1d.). HiPD's total claim for severance damages

equals approximately $is miallion.
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a. Physical Damages

6] Physical Termination and Reconnection Costs

HLSPD states that phys i cal severance damages associatedwithterminationand
reconnectionarise fromthe need for HLEPD to reconnect those customers 1nHudsonwho
would be 1solated by severance of the l1nes which cross into or out of Stow (Ir. 1, at 2).
HL&PD End 1 cates that there are sixHLéPDelectricdistributionlines that cross from
Hudson 1nto Stow (Exh. HLEPD-1, at 19). HLEPD asserts that the reconnection of the six
I 1nes would be necessary to ensure that the remaining H4PD customers do not experience
an interruption of service (id). H$D states that inorder to accomplish these terminations
and reconmnections, construction on each of the six lines at the borders of Stow and Hudson
must be undertaken, which includes work on all components associated with the distribution
system (Exhs. DPU-34; HL&PD-2; Tr. 5, at 141-143). HL&PD calculates that the costs of
terminating the lines for Stow and reconnecting customers inHudsonwould be $9,173
(Exh. HL&PD-2)."

) Loss of HLéPD Plant Outside of Stow and Hudson

lith respect to physical severance damages for the loss of plant outside of Stow and

Hudson, H4PD states that 1tpresently serves approximately £ residential customers inthe

# HLPD had originally estimated the value to be §15,953, the cost of termination
only, but later determined that the costs would be $1,442 (Exh. DPU-89 ; HL&PD
Reply Brief at28-29). The new figure also included the costs of reconnecting
customers 1nHudson who are currently supplied from distribution lines in Stow (id).
HL&PD then arrived at an estimate of $0,109 and then finally at the $9,173
estimate of circuitterminationand reconnection cost (Exhs. HL&PD-3, at6;
HL&PD-2).
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towns of Boxboro, Harvard, Bolton, and Maynard ("Other Towns") and that these customers
are servedviadistribution lines emanating from Stow (Exh. HL&PD-1, at 19, 20; Tr. 1,
at 76-77, 135, 144). HLPD asserts that 1t will be responsible for ensuring that the
customers located 1nthe OtherTowns continue toreceivereliableelectricservice(r.],
at 76-7, 183). Further, the Company asserts that, ineffect, these service areaswill alsobe
taken from HL&PD by SMED's leaving the system, since 1t would be economically
infeasible for HL4PD to serve these areas (HUPD Initial Post-Hearing Brief at 37).
HPD defines the value that 1t should receive as the costs of the efforts 1t must undertake
to secure new service arrangements for i1ts customers inthese towns, and that thisvalue can
be calculated as the value of the di stributionplant properties plus the value of the customer
load served (1d.). HUPD asserts that these properties have a functional use, that these
properties are providing a service, ad therefore that the standard of fair value that applies i1s
RCNLD (Tr. 1, at 146). Based on the RCNLD of the properties, HLPD calculates the
severance damages for the properties in the Other Towns at $106,276 (Exh. HL&PD-2).

() Reduced Utilization of Power Delivery Properties

lii th regard to damages related to the reduced uti l1zation of power delivery
properties, HiPD states that itutil1zes certainpower del iveryproperties inserving its
customers in Hudson and Stow, which include Substation No. 1, Substation No. 2, a
distribution substation, and Supply Circuits 14-6 and 14-7, all located in Hudson
(Exh. HL&PD-2). HLEPD states that 1t installed electric equipment in its highvoltage
SubstationsNo.landNo.2and constructed supply circuitsbetweenthe substations and

Stow to deliver power to Stow (Exh. HL&PD-1, at 20). HLPD asserts that although the
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supply circuits are located outside of Stow, they have no value to HLéPD wi thout the
MED customers, and that a percentage of the substation properties would not have had to
have been Installed except to serve the electric customers inStow (1d. at20-21). HLPD
argues that itwouldhave recoveredall of 1ts investment inthe properties through 1tsretail
rates collected over time from customers i1nStow, and that MED's departure from the
systemwill reduce this recovery (1d. at2l). Thus, HUPD asserts that the damages due to
the lostuti l1zationof power del ivery properties and service equipment represent H4PD's
unrecovered Investment inequipment and property dedi cated to serving MED forwhich
HLPD wi Bl not be reimbursed because of SMED's departure (HLPD Reply Brief at 41).
HLEPD further asserts that MED's witness considered lostuti l 1zation of power delivery
properties as a valid component of severance (id. at 4, citing Tr. 5, at 145).

H4PD calculated damages due to the reduced uti l 1zati onof the substationsby first
estimating the percentage of HLéPD's peak load contributed by the customers in Stow,
which 1s 12.6 percent (Exh. HL&PD-1, at 20-22). HL&PD then applied this percentage to
the OCLD of Substations No. 1 and No. 2. For the distribution substation, HLPD
estimated the OCLD of this facility and assigned that entire amount to Stow (see
Section 111.Al for an explanation of HUPD's methodology for calculating the value of
properties based on OCLD) (id. at 22; Exh. HL&PD-2, exh. RGT-6). The calculation of the
costs for the reduced utilization of Supply Circuits l4-6 and 14-7was based on the

percentages of comected transformer capacity used to serve customers inStow from each of
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these circuits, whichHLPD then appliedto its OCLD figures (id.). HLEPD explained
that 1tbased the value derived from lostutil izationonOCLD, s ince anew method of supply
1 snowbe ing proposed, whi chwould render the properties useless, andessentially strand the
investment (Ir. 1, at 146). HL&PD calculates that the severance damages due to the
unrecovered investment will be $51,525 (Exh. HL&PD-2, exh. RGT-6; Tr. 1, at 82).

@) Lost Utilization of Service Equipment

llith regard to severance damages associated with the lost utilization of service
equipment, HD states that 1tutilizes a certainportionof service equipmentwhile serving
customers inStow, including anoffice building and a garage located 1nHudson
(Exhs. HL&PD-1, at 22; HLE&PD-2). HLSPD asserts that 1t 1s entitled to damages related
to lostutilization of this portion of the equ ipment H4PD Initial PostHearing Brief at38)
H4PD asserts that the size of the existing office and garage would have been smaller 1f
HL&PD had not needed to maintain the properties in Stow (Exh. DPU-51).

H4PD ut i 1 1zed the same methodology to calculate the cost of these damages as that
used for lostutilizationofSubstationsNo.landNo. 2, 1.e.,by firstestimating the
percentage of HUPD's peak load contr 1buted by the customers 1nStow, and applying this
percentage to the OCLD of service equipment (Exh. HL&PD-2). HLEPD calculates the

severance damages due to the lost utilization of the service equipment to be $1,261 (1d.).

“6 Stowwas allocated 80 percent of the usage of Supply Circuitl4-6 and 70 percent of
Supply Circuit 14-7 (Exh. HL&PD-2, exh. RGT-6).
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b. Economic Damages

HLPD asserts its claim for economic severance damages as an alternative to
requiring MED to purchase a"slice of system," under the property analysis of the statute.
SeelSectionll, above. HPD asserts that 1thasprovided service to Stow since 1898, and
during those years H4P has met the system's electrical requirements by making a variety
of investments ingeneration resources (Exh. HL&PD-5, at 9).7 HLSPD further asserts
that it committed long-term fixed cost assets to serve Stow, because there was a
longstanding customer-suppl 1 er relationship between the parties and a clear expectation that
thisrelationshipwouldcontinue (1d. atl0). HSPD maintains that the largestportionof
damages that 1ts remaining ratepayers will incur once VMED i1s formed are associated witr
iInvestments and contractual commitments that HL&PD entered into 1norder to provide
long-termreliable service to Stow (HUPD Initial Post-Hearing Brief at 38, citing
Exh. HL&PD-5, at 18).

HLéPD asserts that SMED's attempt to avo id payment of any economi c severance
damages amounts to an attempt by SMED to capture the benefits of competitionfor its
citizens at the expense of H4PD ratepayers, whi chviolates the Department's restructuring
principles inD.P.U. 95-30 (HL.PD Inatial Post-Hearing Brief at 45). HWPD challenges
VMED's assertion that recovery should be limited to physical damages because, according to

HLSPD, suchanassertion is inconsistentwith the recovery of stranded costs recently

i H4PD indi cated that 1t first became aware of MED's interest in leaving the system

through an October, 18, 1991 article in the Stow Vi llager (Exh. DPU-3). HL&PD
stated that 1twas not aware of any prior time thatStow had attempted to leave the
system (1d.).
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proposed by the Department and FERC (1d. at 4l). HL4PD states that the Department has
determined that 10Us shouldhave a reasonable opportunity to recover net, non-mitigable
stranded costs associated with commitments previously incurred pursuant to their obligation
to serve, and that such charges shouldnotbe bypassable (id. at42, citiangD.P.U. 95-30,
at 29-3). Further, HL(PD asserts that FERC has recognized that it would be 1nequitable to
allow a departing customer, such as Stow, to escape those costswhichautilityhas incurred

reasonably on 1ts behalf (1d. at 42, citing Open Access NOPR at 33,108).

HLEPD also argues that Stow's assertion that economi ¢ severance damages should
not be recoverable by HL{PD because they are "routine types of financial exposure risked
by anybusiness'fails torecognize the special dutiesofapublic service company,
specifically itsobligationto serve (1d. at4)). Further, H$PD states, without elaboration,
that power contracts are di stinguishable from future business losses and are therefore
properly included inseverance damages, and that eminentdomain lawhas recognized the

validity of such consequential damages (HLPD Reply Brief at 8, citing Kinney v.

Commonwealth, 332 Mass. 568, 571-572 (1955) ; Kane v. Hudson, 7 Mass. App. Ct. 556,

59-561 (1979) ; Russell v. Canton, 361 Mass. 727, 732 (1972) ; Manson v. Boston, 163

Mass. 479, 480 (1895) (parentheticals omitted)).

HL4PD presented an analysis to determine the power supply costs of the HL&PD
systemwith andwithout the SMED load, and calculated the net presentvalue of the
economic severance damages associatedwith SMED leaving the HLéPD system to be
$14.9 mi Il 1on (Exh. HL&PD-5, at 17,19 ; seelSection 1.0 foradiscussionof the Stranded

Cost Analysis). HiPDnotes that, whi le MED protests that this damage calculation 1s too
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large, SMED does not contest the accuracy of the calculation (H.PDReply Brief at 19).
Further, HEPD explains that the large economi c damage figure reflects the gapbetweenthe
cost of generation on the wholesale market and the higher cost of generation reflected in
retail rates (1d.).
2. SMED

MED asserts that only physical damages associated wi th the termination and
reconmectionofHPD's distributionplant shouldbe assessed ((MED Initial Post-Hearing
Briefat74). However, SMED di sputes the amount of such costs proposed by HL&PD (1 d.).
SMED estimates these damages to be §15,953 (id.). SMEDderived this amount from the
original calculationprovidedbyHLéPD. According toSMED, lossesresulting from
reduction insales, reducedutilizationofHL&PD plant inHudson, and the RCNLD cost of
HLPD's unauthor ized property 1n Other Towns are remote and speculative, and would not
qual i fyunder any'directand certain'testenunciatedby the Department, whether the
Department stated such a test 1nthe advisory ruling, D.P.U. 93-124-A at 12, or not (SMED
feply Brief atd). MED also argues, without elaboration, that these types of expenses have
not been, and could not be proven to be, both used and useful (id. at)).

SMED also di sputes that any economi c damages should be allowed SMED Initial
Post-Hearing Brief at 74).

a. Physical Damages

6] Physical Termination and Reconnection Costs

SMED agrees wi thHL&PD's pos i tion that physical terminationand reconnection

costs are compensable as severance damages (SMED Initial Post-Hearing Brief at7i).
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SMED indi cates that HSPD originally stated that the physical terminationand reconnection

work could be done for $15,953 (id., citing Exhs. HL&PD-16 ; HL&PD-1, at 19 ; HL&PD-3,

at 6; HL&PD-2, at exh.4). SMED contends that HLéPD did not explain why 1t produced
different estimates: first %1,42, second $0,109, and finally $9,173 (id. at 74). SMED
maintains, without argument, that HLiPD's explanation for the latter estimates was
inadequate and claims that HLPD's original estimate of §15,953 provides a reasonable
estimate for this element of damages (id.).

) Loss of HLéPD Plant Outside of Stow and Hudson

MED argues that HiPD's claim for damages related to distribution plant located in
Other Towns should be denied (1d. at 75). First, SMED argues that neither St. 1891,
c. 30, nor Section 43 grants the Department jurisdiction to award damages relating to
distribution plant 1n Other Towns (1d.). Second, SMED contends that HL&D has no
apparent legal authority to serve these towns (1d.). SMED argues that 1t shouldnot be
expected to pay damages for categories of losses which are both outside the scope of the
controll ing statute and the result of H4PD's acting outs ide the law so that MED could not
have foreseen or prevented these damages (1d. at 75-76). Third, SMED maintains that
HLSPD has fai led to mitigate these damages (1d. at76). Specifically, MED argues that
there 1sno evidence that HiPD camot sell this distribution plait toelectric utilitieswhich
do have clear authority to serve the OtherTowns, or else contractwithSMED or other
utilities to erther wheel HPD power to the additional customers, or serve these customers

directly inplace of HL4PD on a contractual basis (1d.). Fourth, SMED argues, without
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elaboration, that theRCNLD of thi s tang 1ble property outside of Stow 1snotrelated to any
damages that HLPD wi Il suffer from Stow's departure (1d.).

€)) Reduced Utilization of Power DeliveryProperties and
Lost Utilization of Service Equipment

According to SMED, HUPD's claim for damages related to the reducedutilization
ofpowerdeliveryproperties and lostutilizationofpowerdeliveryproperties, i.e.,
substations, supply circuits, and bui ldings 1nHudson, should be denied for three reasons (id.
at76). First, SMED contends that the Department does not have authority under the
controll ing statutes to grant damages related to reduced utilization of H¥PD plant in
Hudson (1d. at 77). SMED further contends that thi s type of loss 1s a consequential business
loss and not a type of severance damage contemplated by Section43(id.). Second, SMED
claims that this type of loss i1 s the type of routine business risk for whi ch the Department
should not be granting indemnification (1d.). Third, MED asserts that this type of damage
isuniquelysubjecttomitigation, butHWPDhas madeno suchmitigationattempt(iad.
at 78).

b. Economic Damages

MED asserts that losses related to contracts resulting fromareduction insales
should be excluded from the damages calculation for two primary reasons (SMED Pre-
HearingBriefat9). First, MED argues, HLéPD 1s only authorizedby 1ts Enabling Act to
"band' Stow and SMED wi th respect to generating plant physically located inside Hudson
(1d. at12). SMED maintains that the Enabl ing Act's provision that Hudson may construct a

plant 1nStow for the distribution of electricity "to be manufactured at its central station in
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saidHudson' limits HLPD to serving Stowwithelectricitywhich itgenerateswithin
HL&PD's borders, and thereby prohib i ts HWPD from enter ing into contracts to serve Stow
(md., citingst. 1898, c. 143,81). MED argues thatbecause there 1sno statutory authority
for HLPD to bind SMED wi th respect to any such contracts or agreements, there 1sno
statutory author ity for the Department to recognize any such contracts or agreements in
assessing damages to SMED (id. at 13).

Second, according to SMED, the current statutory scheme, includingSection4and
the Enabl 1ng Act, excludes consequential damages of the type sought by H4PD from the
calculationof compensation for tangible property takenby amunicipal ity (ad. at 14). SMED
argues that Section §'s reference to damages caused by the severance of property 1s limited
to those damages whi ch result from the phys i cal severance of plant inservice inStow from
other util ity plant in service 1nHudson, such as the costs, i1t any, of relocation of poles,
conductors, and transformers (id. at16). InSMED'sview,damages or future losses
resulting from lost power sales fromHUPD to Stow are not severance damages resulting
from the phys i1 cal severance of tangible plant inStow from tangible plant inHudson (id.).
WMED further argues that losses resulting from lost sales are a routine type of financial
exposure faced by businesses and cannot be characterized as severance damages (id.
at 16-17).

WMED posits that statutes are to be construed as written, not as they might have been

writtenwith certainwords added (1d. at 17, citing Edgartownv. Edgartownliater Company,

415 Mass. 3 (1993) ; Brennan v. Board of Election Commissioners of the City of Boston,
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310 Mass. 784 (1942)). According to SMED, i1f the Legislature had intended to include
consequential future losses as damages, 1t could have easilydone so (1d. atl7).
SMED argues that Section 43's predecessor statute, St. 1891, c. 310, did not permit
economic severance damages resulting from loss of sales to be included inthe purchaseprice
(1d. at2). According to MED's interpretation of the statute, physical severance damages
(n.e., relocationcosts)shouldbe specifically limitedto 'the damages sufferedby the
severance of any suchplant lying outside the limits of such city or town'but only incases
where the'central lighting station ... lie[s] withinthe limits of the city or tonnwhichhas
voted to establish a plant’ (1d. at 21, citing St. 1891, c. 370, § 12). According to SMED,
allowing the addition to the purchase price of damages for severance of plant when the
central stationwas located inthe acquiring town, and denying recovery otherwi se, represents
a legislative recognitionthat a towndeprived of 1ts central plant 11 kelywould only be left
withpoles,wiresandrelateddistributionequipmentwhichwouldrequire substantial
reconfiguration and reconmnection to be made useful, at considerable expense (1d. at 21-2).
WMED argues that the Legi slature appears to have concluded that 1 f the central stationwere
not within the purchasing town's borders, the physical relocation costs would be minor and
could be excluded from the purchase price entirely (1d. at 22).

WMED further argues that, whi le the location of the central plant 1s not referenced In
Section 4, the reference to the location inSt. 1891 emphasizes that the Legislature had 1n
mind only the direct costs of physi cal severance of tangible property when 1t used the term
severance of plant (1d. at 22). SMED maintains that 1f severance of plant i1n St. 1891,

c. 30, §12 included 1tems other than physical relocation costs, there would have beenno
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rationale for conditioning their recovery uponthe physical situs of the central plant (id.
at 23).

SMED also asserts that the economi c severance damages claimed by HLPD are
losses resulting fromHUPD's lost sales to Stow, which in turn result from contractual
obl igations of H4PD to purchase certain amounts of wholesale power at certainprices,
regardless of whether Stow 1s a customer (id. at2). SMED maintains that HUPD's claim
for economic severance damages resulting fronwholesale power contract obl igations reduces
toacomplaintthatHLPDwi ll be deprived of the opportunity to spread 1ts costs of
operations, Including purchase power costs, over as large a customer base as it currently has
(1d. at 26). SMED argues that the language of Section 8 that prohibits the consideration of
"‘future eaming capacity, goodwill, orexclusiveprivileges derived from rights inthe public
ways' excludes thi s type of economic severance damages (id. at 2, citing, G.L. c. 164,
§ £3). According to MED, these exclusions are synonymous with concepts such as sales
revenues and contract l1abilities (1d. at 26-27).

MED also asserts that the term"severance damages' 1s a term of art that developed
ineminentdomainproceedings inother jurisdictions after the enactment of St. 1891 and
thus, because 1t couldnot have been known 1n 1891, cannot apply Inthis case (id. at?29).
MED notes that "severance damages' ineminent domain refers to that portion of the value
calculation attributable to the depreciationor diminution invalue of the remainder of land not
taken (1d. at 3, n.14). Incontrast, MED indi cates that the term "severance"was a known
term in 1891 (1d. atdl); this termwas defined as "the cutting of crops, such as com, grass,

etc., or the separating of anything from the realty" (1d. at3l, citingBlack, A Law
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Dictionary, Second Ed. (1910)). SMED argues that "'severance" in 1891 denoted a physical
division(id. at®). MED therefore claims that the statutory language only contemplates
physical severance damages (1d. at 29). However, MED argues i1n the altemative that, even
1 the eminentdomain concept of severance damages appl 1ed inthis matter, under eminent
domain law, consequential damages to the bus iness conducted on the portion of the property
not takenby eminentdomainarenotanelement of recovery avai lable to the owner (i1d.).

WMED argues that the general rule for partial takings ineminentdomain law provides
that the landowner 1s entitled to the di fference between the value of the entire tract
immediately prior to the tak 1ng and the value of the property remaining following the taking
So that he 1s compensated for the loss infair marketvalue of what 1s taken (id. at 3, citing

United States v. Miller, 317 U.S. 369, 374 (1943)). SMED points out that this measure of

damages 1 s the presentdiminutionofvalue of the realty, notprospective losses emanating
from the business conducted thereon (1d. at 34). SMED argues that the concept of
'severance damage"does not alter thisprinciple (id. at36). According to SMED, there 1s
an altemative "severance damage" approach whereby the owner's loss may also be measured
as the sum of the fair marketvalue of the portion of the land takenplus thediminution in
value of the land retained (i1d. at 36). Thus, contends SMED, "severance damage" in
eminentdomain law ismerelypart of analtemative method of calculating the 'diminution in
value" inthe owner's property (1d. at37). SMED asserts that eminentdomain lawdoes not
take 1Mo account consequential losses on property not taken, resulting from business losses

caused by the taking (1d. at 37, citing UnitedStatesv. 91.90 Acres of Land, 586 F.2d 79, 88

(9th Cir. 1978); Ihitehead v. Florida Power & Light Company, 318 So. 2d 154, 157 (Fla.
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App. Ct. 1975)). SMED further asserts that the fair market value of the remaining HL&PD
property wi Il be unaffectedby Stow's establ 1 shment of 1ts ownmunicipal electricdepartment
except for the limited costs occasioned by the need to terminate and reconmnect lines
intersected by the Stow-Hudson common boundary lines (1d. at 38-39).

SMED also argues that HL(PD should not be entitled to economic severance
damagesbecauseHL(PD couldhave protected 1tselfagainstadeparture by Stow by
negotiating suitable terms 1nHUPD's wholesale power contracts or by asking Stow to
contract to stay within the H¥PD system for a fixed term of years, which itdidnotdo (ud.
at 4). SMED maintains that H4PD could have contracted against liability andrisk intwo
ways: first, 1n contracts between HLPD and HLEPD's suppliers which modified
HLEPD's obl I gati on to purchase power contingent uponwhether Stow remained a customer ;
and second, incontracts betweenHLiPD and Stow (1d.). Withregardto the firstoption,
MED states that 1thasno informationonwhether HUPD attempted suchnegotiation, but
assumes that HPD acted prudently to obtainwholesale power contracts that in fact contain
some mechanismfor the contingency ofStow's leaving the HLéPD's system (1d.). il th
regard to the second option, SMED argues that HUPD never involved Stow in the contract
process (i1d. at $). MED notes thatfeading, facedwitha similar situation, contracted
withi Imington pursuant to a special statute, St. 1990, c. 45, for i Imington to stay inthe
Reading system for twenty years (id. at46). SMED argues thatReading wouldnothave
gone through the trouble of obtaining passage of St. 1990, c. 45 and 1n turn executing a

twenty-year contractwithlii Imington i1 f severance damages pursuant toG.L. c. 164, §43
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included consequential damages related to contracts (id. at46).”® SMED argues that
H4PD, aware of the current statutory scheme, fai led to take the prudent step of obtaining a
contractual obl igation from Stow to continue to purchase electricity from HPD, and now
cannot force the statute to read as if HLPD had taken such a step (id. at 47).

MED also makes the same pol 1 cy arguments against the inclusionof economic
damages related to the cottracts as 1tdoes for exclusion of the contracts from the property to
be 1ncluded in the sale (1d. at48-49). In summary, MED claims that allowing recovery of
damages would (1) be anticompetitive ; (2) reward incompetence and punish competence;
(3) allow recovery of 1mprudent investment; and (4) expose Stow ratepayers to an
unreasonable financial burden. See Section 11.D.2.b., above.

C. Analysis and Findings

Section 8 provides that the price of the property to be included in the purchase "shall
include damages, 1fany, which the Department finds wouldbe caused by the severance of
the property proposed to be included 1nthe purchase from the property of the owner." As
the statute 1s constructed, 1t 1s only after the Department determines what property 1s inthe
public interest to include in the purchase that the Department determines the price of that
property, suchprice to include damages. The statute provides the Department wi th

discretion indetermining what property should be included 1nthe purchase by 1ts reference to

8 SMED notes thatfeading's special statute (5t. 1908, c. 369), whi ch enables the

Reading Municipal Light Department to serve the towns of North Reading,

llm Imington, and Lynnfield, 1s otherwise 1dentical to HLéPD's special statute (St.
1898, c. 13) inthat both special statutes incorporate by reference the consonant
provisions of G.L. c. 164, § 42 and 43.
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the public interest. No suchexplicitdiscretion i1s granted incomectionwith the damage
determination, although the Department notes that 1t must always consider the public interest
in making its determinations.

InSection 11, above, the Departmentdetermined that 1t is inthe public interestto
include only physical property inthe purchase. The Department found that 1t isnot
appropriate to include the contracts as property to be purchased by SMED. HL&PD has
argued that as an altemative to requiring MED to purchase such contracts as aslice of
HL4PD's system, SMED should be required to pay for the costs of those contracts as
damages. Since the Department has determined, as a matter of publ 1 c interest, that MED
shouldnot be required to purchase the contracts and agreements, the Department couldnot
here require MED to pay the same costs under the guise of damages. herefore, we wi ll
only address HL(PD's claims for damages other than the contract claim.

It 1s afundamental rule of damages that 1norder to be compensable, damages mustbe

direct and certain, not remote and speculative. AlabamaPower Company v. AlabamaPublic

Service Commission, 24 P.UR. 3d 309 (1958), citing SouthernR. Company v. Coleman, 44

So. 837 (Ala. Sup. Ct. 1907) ; See also Squeri v. McCarrick, 3 Mass. App. Ct. 203 (1992).

Thus, 1norder for the claimed physical damages to be compensable, the Department must
find them to be direct and certain. The Department considers each of HLPD's four
physical damage claims within this context.

1. Physical Termination and Reconnection Costs

i th respectto the claimed terminationand reconnectiondamages, the Department

notes that the establ 1 shment of a separate electric systemunder MED, 1ndependent from
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HLSPD, would affect a number of physical components of the existing HUSPD distribution
system. ecifically, sixdistribution lines that cross the boundar 1 es between Hudson and
Stow would be subject to disconnection, or termination. HLPD and SMED have
recognized that terminationofthese sixlines isnecessary, and agreed ona figure of $5,93
for this. Inaddition, H4PD contends that two of the six lines require reconmnection, inthe
amount of §3,20. SMED disputes this claim, asserting that the initial estimate of $5,953
1s sufficient for both termination and reconnection.

The Department accepts HLPD's and Stow's estimate of §15,95 for the costs of
termination. However, the Departmentnotes that terminationwi thout reconnectionwould
leave the HL4PD system inan impaired state. llithout reconnection, HUPD's system
would be unable to supply two areas 1nHudson. By selecting HéPD's initial estimate of
termination costs as the estimate for all costs, MED has not fully recognized the extent of
damages that would be 1mposed on HLPD's system, particularly the impairment to
HLEPD's system that would result as a consequence of termination. Based on the record 1n
this proceeding, the Department finds that damages associatedwith terminationand
recomection are direct and certain. The Department further finds that severance damages in
the amount of $9,173, i.e., $15,95 for termination and $33,220 for reconnection, are
warranted with respect to termination and reconnection.

2. Loss of HLPD Plant Outside of Stow and Hudson

llith respect to damages associatedwi th the loss of HLéPD plant outs i de of Stow
andHudson, the Departmentnotes several importantelementsofthisclaim. First,

42 HL&PD customers located 1n the Other Towns rely on this plant as their means of
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receiving electrical suply. $ecot, the record Is uclear as to how reliable electrical service
to these customers would be ensured once Stow departs fromHudson. Finally, the
Department believes this claimmore closely approximates a claim for property as opposed to
a claim for severance damages.

he Department notes that this distribution plant is fully integrated 1nto the present
HLEPD d i striabutionsystem. HUPD's present di stributionsystem consists ofdistribution
lines originating inHudson, extending into Stow, and 1n these Instances extending beyond
Stow Ento the communities of Boxboro, Harvard, Bolton, and Maynard. Ineach case, the
extension into the affected community isslight intermsofdistanceand 1s immediately
adjacent to the border between the affected community and Stow.

The Department recognizes that once Stow departs from Hudson, HL&PD's
continuationofservicetothef#customers i1s infeasible. Forexample, H¥PD'swithess
stated that 1twould be "impracti cal" for HUPD to attempt to retain the customers in the
affectedcommunities(lr.l, atl¥)). Inaddition, HUPD'switness stated that installing a
new l ine tomaintainservice toBoxborowould costover $00,000 and that itwouldbe
‘unreasonable tobui lda line like that, to service 1tand maintain it for the small group of
customers" (1d. at 141-142). HLPD's witness indicated that for safety and service
reliability reasons, 'you can't have an 1solated amount of property owned by another utility
Insomebody’'s system'(1d. at87). hewitness also stated, without elaboration, that
providing service by wheeling at the distribution level 1s'hot apractice that's currently being

done, and I think there's good reasons why it shouldn't be done" (id. at 139-140).
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Nevertheless, HUPD's stated purpose Inclaiming severance damages for this

distribution plant 1s to allow 1t to make arrangements to ensure that the customers served by

this distributionplant continue to receive reliable electric service (Exh. Hl, at 19-2).“

Detai Is on the arrangements and how these would be implemented were not provided.

The Department notes 1ts serious concernregarding the vagueness of HPD's plans

to ensure future service for the £ customers located in the Other Towns. Interms of

service arrangements thatwould followSMED's departure fromHLPD, customers 1nStow

would receive service fromSMED and customers inHudsonwould continue toreceive

service fromHLEéPD, but service arrangements for the 2 customers i1n the Other Towns

49

SMED contended that HL&PD could have mitigated 1ts claim fordamages inthree
ways:. () sell thisdistribution plant toutilities withauthority to serve these tomns;"
(9 contractwithSMED or other util1ties towheel power ; or (3) contract with third
parties to serve these customers i1nplace of H4PD (MED Initial PostHearing Brief
at76). Yet, ineach case, the record provides little support for these contentions.
First, interms of sale of thisdistributionplant, no informationwas provided to
demonstrate whether mitigationby sale wouldbe economic or feasible. For example,
sale of thisdistribution plantwould I 1 kely require intercomections withthe purchasing
utilities, adding costs and thereby decreasing the attractiveness of a sale. Further, a
sale would l1kely require terminationwith the existing H4PD system, also adding
costs. Giventhe relatively small sizes of these loads, 1t 1s questionable whether the
Investments necessary to accommodate a sale would be made.

liith respect tomitigationbywheeling, 1t is clear that once MED terminates from
HLSPD, any wheel 1ng between these two systems wouldbe impossible. Nophysical
interconnection would exist to permit suchwheeling. lheeling arrangements with
neighboring utilities would depend on factors such as wheel ing charges, capacity
avai lable to accommodate wheel ing, and the exi stence of physical intercomections
between the wheel i1ng systemand thedistributionplant inquestion. Finally,no
evidence was provided to demonstrate the economics or feasibil ity of service by
HLSPD by means of a contract. Inaddition, the Departmentnotes thatmitigation in
the form of construction of discrete distribution lines from the mainH4PD system
to these areas i1s unlikely to be either economic or environmentally sound, largely
because of the distances 1nvolved, the relatively small loads, and the approvals needed
from numerous affected communities.



D.P.U. 94-176 Page 101

have not been 1dentified. The Department bel1eves this to be a serious oversight that is
contrary to the Department’'s statutory mandates to ensure that customers in the
Commonwealthreceive sufficient,reliableserviceatreasonable cost.G.L. c.164,
% 60, 92. The Department 1s committed to providing all customers 1n the Commonwealth
with reliable electrical service on a continuous basis without disruption.

HLéPD estimated the value of the distributionplant located in the Other Towns
based on the property components of this distributionplant, as opposed to the costs of
arranging anew form of service. Inperforming this estimate, HSPD first 1temized the
components by type, quantity, and location, and then assigned dollar values to these
(Exh. MED-13). The methodology used 1nvaluing this distributionplantwas identical to
that used forvaluing similardistributionplant located inStow (Exh. H$PD-2). Following
Stow's departure, the distribution plant in the Other Towns would continue to be
interconnected with the distribution system inside Stow, i1.e., the SMED system.

Based on the foregoing, the Department finds that distributionplant outside of Stow
and Hudson i1n the Other Towns 1 s property to be assigned to SMED, wi th the obl 1 gation that
SMEDprovide reliable service to the £ customers inthe Other Towns.” The Department
finds further, consistentwithour findings onvaluation inSection 111.D., above, that the

appropr 1ate valuation methodology for this property 1s 5 percent OCLD, and 5 percent

¥ he Department notes 1ts statutory authority to ensure service to customers as set

forth in G. L. c. 164, § 47, 60. See also llellesley Department of Public llorks,
D.P.U. 86-45/86-144 (1987).
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RCNLDwii th the depreciation category of life extensiondeleted.” hisresults inatotal of
$79,369 for the distributionplant inthe Other Towns, composed of 50 percent OCLD in the
amount of $29,779 and 50 percent RCNLD absent 11 fe extension in the amount of
$49,590.%

3. Reduced Utilization of Power Delivery Properties

feduced uti lization of power del 1very properties involves two different types of
components of the HL&PD system. First, HUPD contends that there will be reduced
utilizationofadistributionsubstations, andSubstationNo. 1, andSubstationNo.?
("Substations"), and of two distributioncircuits, i.e., Supply Circuit14-6 and Supply
Circuit 147 ("Supply Circuits").

HLEPD has assigned a share of the costs of the Substations to SMED. Yet,
following MED's departure, the Substations wi ll suffer no physical impairment. The
Department also notes that no particular element of the Substations i1s dedi cated to Stow
alone, to the extent that Substation capabi lities would be affected by MED's departure.”

he SJubstations are 1ntercomected to one another, contain transformers of 1dentical rating,

o The Department notes that, since HPD wi ll not be required to arrange service for
the £ customers i1nthe Other Towns, 1ts claim for severance damages onthispoint Is
moot.

% The Department notes that the loss of revenue contributions to HLPD from the 42
customers inBoxboro, Harvard, Bolton, and Maynard wi Il be offset by load growth
taking place within Hudson, as stated 1nSection 11, above.

# HLPD's witness stated that the Substations serve "all of Hudson's load' as opposed
to a specific load (Ir. 1, at 156).
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and are capable of operating inacoordinated manner.” Moreover, H4PDhas indi cated
that i tsSubstations were installed for purposes of system-wide reliability,” andno
indication was made that systemwide reliability would be degraded following the departure
of SMED. Thus, 1thasnotbeendemonstrated that the loss of Stow's loadwi Il affect the
physical capabilities of the Substations. Based on the foregoing, the Department finds that
severance damages related to reduced uti l 1zation of HPD's Substati ons have not been
shown tobe directand certain. Accordingly, the Department finds thatno severance
damages are warranted for reduced utilization of HLPD's Substations.

fegarding the reduced utilization of 1ts Supply Circuits following Stow's departure,
HAPD asserts that these facil1tieswere installed to serve Stow, that these properties have
no meaningful value to HLUPD except to serve Stow, and that costs wi ll go unrecovered
unless compensation Is awarded 1n the form of severance damages.

Service to Stow has been provided by HLSPD through the Supply Circuits. For
example, HUPD has estimated that Stow utili1zes 80 percent of circuit 14-6 and 70 percent
of Circuitl4-1.® It is apparent that once the SupplyCircuits are terminated, i.e.,

discomected at the Hudson/Stowborder, utilization levels wi ll fall since Stow loadswill no

# The transformers are 115 k! to 13.8 kV, rated at 24/32/44 MVA (Exh. HL&PD-24).

® HUPD's wil thess stated that SubstationNo. 1was bui It to "supply the total needs for
Hudson's system' (Ir. 1, at 160-161). In addition, HLEPD noted that in 1992 it
adied a third transformer to 1tsdistributionsystem for purposes of systemreliability
(Exh. DPU-44).

® HiD's wiltness stated that these uti lization estimates were derived for each circuit
by tabulating the percentage of transformer connections inHudson as measured iIn
ki lovoltamperes ('kva"), and then subtracting that percentage from 100 percent to
determine Stow's percentage (Ir. 2, at 66-67).
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longer flow on these lines.” However, following termination, these lines remain capable of
carrying loads and operating as an integral part of Hudson's system. Inotherwords, the
Supply Circuitswouldnotbe physically impairedbecause of Stow's departure, eventhough
their level of use would decrease.® Since the Supply Circuits would remain capable of
serving the exi stingHudson customers onthe i r path, andwould remain capable of carrying
loads up to the levels carriedpreviously, no physical damages would result to these Supply
Circuitsbecause of the departure of Stow. Based on the foregoing, the Department finds that
severance damages related to reduced uti lization of the Supply Circuits have not been shown
tobedirectand certain. Accordingly, the Department finds that no severance damages are
warranted for reduced utilization of HLPD's Supply Circuits.

4, Lost Utilization of Service Equipment

llith respect to damages associated with lost uti lization of service equipment,
HLEPD's claim focuses on an office bui lding, garage, and office equipment involved with
HLéPD's provisionofservices, including service toStow. IhileHLéPD claims reduced
utilization of these facilities i1f Sow leaves iIts system, the record does not suyort this claim
HiD's analysis of this 1ssue consisted of aprojection of cost information that assumed

that a level of reduced uti lizationwould occur. However, details underlying that assumption

o The Department notes that although reduced uti lization of the Supply Circuits could
be mitigatedby load growth along the path of the Supply Circuits, no evidence has
been presented to demonstrate that new loads are locating inthose areas.

® The Department notes that uti lization of the Supply Circuits wouldbe reduced, but
not el iminated. For example, HUPD has projected i1ts use as 0 percent of Circuit
14-6 and 30 percent of Circuit 14-7 (Exh. HL&PD-2, exh. RIG-6; Tr. 2, at 66-67).
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were notprovided. No detai led informationwas provided by H4PD to indicate what office
bui lding, garage, or offi ce equipment 1temswouldbe underuti l 1zed, towhat extent, andwi th
what costs, as a consequence of Stow's departure. For example, 1t is unclear whether
HLEPD would greatly alter 1ts staff activities under a Stow departure, to include staff
layoffs, downsizing, or reduced hours. Inthe absence of direct information that would
explainand support the claimofreduceduti l izationof service equipment, the Department
canonly speculate as to the effects of a Stow departure on service equipmentutilization.

Furthermore, 1t has not been demonstrated that HLéPD's offi1 ce space, garage, or
office equipment utilization correlate to Stow's load. |hile HP has proposed allocating
26 percent of the cost of offi1 ce space, garage and offi ce equipment to Stow - reflective of
Stow's percentage of peak load - 1t 1 snot apparent that usage of these 1tems 1sdetermined
by load. Offi1ce space, garage, and office equipment usage might depend on factors suchas
HLEPD's management priorities, the characteristics of specific customers, including
customers located 1nHudson, and the types of equipment and technologies In use, as opposed
to a loadpercentage that 1sbased solely onmunicipal boundaries. Inthe absence of evidence
that would explain and support the claim of reduced uti l 1zation, the Department finds that
severance damages related to reduced utilization of service equipment have not been shown
tobe direct and certain. Accordingly, based on the foregoing, the Department finds thatno
severance damages are warranted for reduced utilization of service equipment.
V. SUMMARY

The Department has found that the property that ought to be included 1na sale
between HLEPD and SMED 1s HLEPD's physical property located in Stow and in the Other
Towns. Appendix A attached to this Order lists the property to be purchased. The

Department also has found that the total price tobe paidfor thisproperty is $,54,472,
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which includes $2,425,930 for the physical property located in Stow, $79,369 for the
physical property located in the Other Towns, and $9,173 for the physical severance
damages as aresult of the termination and reconnection of HUPD's system. AppendixB
attached to this Order shows the calculation of the purchase price.
VI. ORDEER
Accordingly, after due notice, hearing, and consideration, the Department hereby
DETERMINES: That it is inthe public interest to include the physical property
presently owned by Hudson Light ¢ Power Department, which is located wi thin the Town of
Stow, 1na sale betweenHudsonLightéPower Department and StowMunicipal Electric
Department pursuant to G.L. c. 164, § 43; and

FWRTHER DETERMINES: That the price to be paid for the Hudson Light & Power

Department’'s property located in the Town of Stow should be $,425,930; and

FWRTHER DETERMINES: That Stow Municipal Electric Department should

compensate Hudson Muni cipal Light § Power Department for the property located in the
Towns of Bolton, Boxboro, Maynard and Harvard in the amount of $79,369 ; and

FWRTHER DETERMINES: That Stow Municipal Electric Department should

assume the obl igation to provide reliable service to the £ customers in the Towns of Bolton,
Boxboro, Maynard, and Harvard presently being served by Hudson Light & Power
Department; and

FWRTHER DETERMINES: That Stow Municipal Electric Department should

compensate Hudson Light & Power Department for severance damages for termination and

reconnection costs in the amount of $9,173; and
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FWRTHER DETERMINES: That this Order shall be applicable to a transaction

completed within 180 days of this Order, in compliance with G.L. c. 164, § 43.

By Order of the Department,

John B. Howe, Chairman

Mary Clark llebster, Commission

Janet Gail Besser, Commissioner



